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Congress Presses Toward 





Adjournment 


A Summing Up of Major Action 
by N. T. N. Robinson 


Fotrowie its temporary disposition 


of the soldier bonus problem, Congress, as the month of 
May draws to a close, is girding its loins for a mighty 
effort to clean up its job and adjourn by July 4. 

Tired of the legislative grind and the pressure of all 
manner of lobbyists, the members of both houses are 
eager to call it all off and quit for a six months’ rest. 

No less anxious for am early adjournment are the 
President and his official family, all of whom are anxious 
to get started on further moves toward “reform and 
recovery.” 

A check up on May 23 shows, however, that, from the 
Administration standpoint, much has to be done before 
the Administration can call this session of Congress a 
success. 


The Administration Program 

Early in the session the President \et it be known that 
there were six pieces of legislation that, in his opinion, 
should be marked “must” in the minds of the Democratic 
leaders on Capitol Hill. They were: 

1. The $4,800,000,000 Works Relief Bill. 

2. Extension of the National Industrial Recovery Act, 
which automatically expires on June 16-of this year. 
3. The Social Security Bill, covering unemployment 
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insurance, old-age pensions, pensions for the blind and 
maternity and child aid. 

4. The Public Utility Holding Company Bill. 

5. The Banking Reform. Bill. 

6. The Railroad Bill. 

There were a number of other matters the President 
wanted Congress to attend to, but those listed above were 
the ones he insisted upon. 


But One Administration Bill Passed 

And yet, nearly five months after Congress convened 
for the present session, but one of those “must’”’ measures 
kad been passed—-the $4,800,000,000 Works Relief Bill— 
and but two of them had passed the House—the Social 
Security Bill and the Banking Bill. 

The Senate passed a resolution to extend NRA but it 
was quite contrary to the sort of extension desired by the 
President. The House is yet to act on NRA. 

The Senate has before it, reported frorn the Committee 
on Finance, the Social Security Bill, which brings this 
measure nearer to passage than any of the others on the 
President’s program, since the House has already passed 
it. 


The -acoege, oll the hands of a subcommittee 
of the Senate ittee on Banking and Currency, where 
Senator Carter Glass, Virginia, rat, is opposing 
The Publ Utility Holding Company Bill has been 

me ublic Utili y Bi 
reported from the Senate Committee on Interstate Com- 
merce, but an identical bill is still under consideration 
by the House Committee on Interstate and Foreign 

The Railroad Bill is also before the’ House Committee 
on Interstate and Foreign Commerce. 

To put this entire program through in something like 
five weeks will require some fast work. 
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Compromises Libely 

If Congress is to ates & a in July, the President 
will either have to agree to the dropping of some of his 
pet legislation or to a clneeunil on some of it. 

So far there is no inkling that any deals have been 
suggested, but Presidents, Senators and leading members 
of the House are past musters at working out subtle deals 
when they want to and if both sides are anxious for an 
early adjournment, they will find a way to bring one 
about, with everybody’s S face saved, 

One spell of hot weather in June (it has been an un- 
usually cool spring in Washington) will bring some swift 
moves at the White House and on Capitol Hill. It is, 
therefore, difficult to make predictions as to the ultimate 
fate of the President’s program. . 


Patronage and Relief Money 

On the side of the Administration is the power of 
patronage and the power of relief money. Against the 
Administration are the convictions of a number of Sen- 
ators who are determined to put up stubborn opposition 
to some of the Administration measures. 

With the exception of the soldier bonus bill, it has 
been conceded from the first that the President could do 
pretty much what he pleased with the House. His power 
over the Senate is by no means certain. 


So far the only test in the Senate was on the resolution 
to continue NRA. In spite of the pleas of Donald Rich- 
berg, who succeeded -General Hugh Joanson as head of 
that agency, the Senate Committee on Finance refused 
to report a two-year extension and instead recommended 
a nine-month extension and the Senate promptly approved 
its recommendation. 

The assembling of ;40 votes in the Senate to sustain 
the President’s veto of the Bonus Bill was not due en- 
tirely to Presidential ‘pressure, but partly to the feeling 
of many of the 40 Senators against currency inflation. 


The President's Power to Be Tested 

Not until the Social Security, Holding Company and 
a come to a showdown vote will the question 
of the President’s control of a majority of the votes in 
the Senate be settled. 

So far the Senate has been rather successful in putting 
the brakes on the Administration program. By various 
methods they have retarded its progress to the point 
where Congress will either have to remain ia session well 
into the summer, agree to pass the White House program 
promptly or force the President to compromise. 

If the President decides he would prefer to compromise 
on certain items on his than have eS 
Washington during July, deals will be made. Twise 
the fight will go to a finish in the Senate. 

In the meantime has been busy with a mass 
of routine legislation and some legislation of considerable 
importance. 

Most of the big annual appropriation bills have been 
passed on schedule time, 

The big fight of the year was, naturally, on the Bonus 
Bill although the Works Relief Bill had to pass 
en resistance in the Senate before it was 
voted on 


Following is a listing of the important major legisla- 
tion with it its status as of May 23: 
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The Soldier Bonus Veto 


On March 22 the House, oe aie passed 
the Patman soldier bonus bill, which was su 

the floor for the Vinson bill, reported by the Committee 
on Ways and Means. The Senate, on May 7, also passed 
the Patman bill. 


On May 22 President Roosevelt appeared before the 
wre and Senate and read his message vetoing the bill. 
ee minutes later the House overrode Presi- 
dent’s veto by a vote of 322 to 98. 


On May 23, after several hours’ debate, the Senate 
sustained the veto by a vote of 54 to 40. 


The Patman bill provided for the immediate payment 
of veterans’ adjusted service certificates in newly 
issued greenbacks amounting to $2,200,000,000 

The action of the Senate settles the Patman bill so far 
as this session is concerned, but immediately following 
the sustaining of the veto, bonus advocates began work- 
ing on plans for a compromise measure. 


Bills Passed by Both Houses and Signed 
by the President 


Works Relief—Appropriation of $4,880,000,000 with 
wide discretion given the President for its expenditure. 
Administration bill. 

Treasury Bond eS ee the Secretary of 
the Treasury to borrow up to $45,000,000,000 and pro- 
viding for the sale of “baby bonds” to the public thtcagh 
the postal system. Administration bill. 


Reconstruction Finance Corporation—Extension of the 
life of RFC, which was created in 1930 for two years, 
with broadened powers. Administration bill. 

Farm Seed Loans—Authorization of Federal loans to 
farmers in the sum of $60,000,000 for the purchase of 
seed and feed for livestock. Not an Administration bill. 

Soil Conservation—Creation of a permanent soil con- 
servation bureau in the Department of iculture to 
— soil erosion control projects, etc. Administration 

ill 

Income Tax Publicity—Repeal of tax law provisions 

ee publicity of income tax returns, known as “pink 


slip” Not an A ion measure. 

Oil Conservation—An act to curb illegal production of 
oil, known as “hot oil” act, Y Tadustelal Misabery Act 
in a section of te: Netialal Industrial Act 


which the Supreme Court declared ional, Ad- 
ministration bill. 


Coast Defense—Authorization to Navy Department to 
=, $38,000,000 on defenses on Pacific Coast, i in Pacific 

insular possessions and Panama Canal Zone. 

Telephone Investigation—Authorization to Federal 
Communications Commission to spend $750,000 for an 
investigation of interstate telephone commenicatiqn. 

Home Owners Loan Cor yf mre an addi- 
tee ee ee er (000,000 to be loaned to 


eee ang. LC allotments up to a total 
oF $4,750,000,000 "48 
Aidiibiillane-Pemiae of six of the ten annual de- 
partmental supply bills. 
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Bills Passed by the Senate 
Extension of NRA 


On May 14 the Senate passed S. J. Res. 113, the reso- 
lution reported from the Committee on Finance on May 
2, to continue the National Recovery Administration until 
April 1, 1936. Upon reaching the House the resolution 
was referred to the Committee on Ways and Means, 
which will hold it until the soldier bonus question is dis- 
posed of. The House committee is expected to either 
amend the Senate resolution to provide for the extension 
of NRA to June 16, 1937, two years from the date it is 
due to expire, or to report a substitute resolution of its 
own to that effect, in line with the expressed wishes of 
the President. 


If the House passes a two-year extension bill, the dif- 
ferences between the Senate and House will be fought 
out in conference. 

The indications are that some sort of compromise will 
be reached and that NRA will be extended for, perhaps, 
fifteen or eighteen months. 

If the bill creating NRA is allowed to die on June 16, 
special legislation will be required to take care of matters 
involving public works, since the authority for this is 
contained in the National Industrial Recovery Act. 

In its report on the continuing resolution the Senate 
committee said; 

“As its title indicates, the resolution extends until April 
1, 1936, the provisions of title I of the National Industrial 
Recovery Act. However, two substantial amendatory 
provisions are included in the resolution, to apply during 
the period thus extended: (1) It is provided that no price 
fixing shall be permitted or sanctioned under the provi- 
sions of any code, except that provisions for the regula- 
tion of prices under governmental control may be included 
in codes for those mineral natural resource industries in 
which prices are now fixed pursuant to the provisions of 
any code and which the President finds to be so affected 
with a public interest that such regulation is necessary 
and proper in the public interest; and (2) no code of 
fair competition shall be applicable to any person whose 
business is wholly intrastate. 

“The resolution further provides that the President 
shall review or cause to be reviewed for compliance with 
the resolution, codes in effect on the date the resolution 
takes effect. To afford reasonable cpportunity for such 
review, such codes are continued in effect (subject, of 
course, to cancelation or modification pursuant to the pro- 
visions of the resolution) for a period of 30 days after 
June 15, 1935, unless they are previously reviewed and 
suspended. It is specifically provided that no such code 
shall continue in effect after the expiration of such 30- 
day period unless the President has reviewed the code 
and approved it and finds that the code so approved 
conforms to the requirements of the resolution. 

“The committee feels that it should state that the ex- 
tension of title I of the National Industrial Recovery 
Act, as above described, is not to be construed as an ap- 
proval or disapproval of any interpretations heretofore 
made of any of the provisions of such title by any officers 
of the Federal Government ; and, accordingly, a. © 
tLe resolution is to be construed to approve or vali 


I of the National Industrial Recovery Act or the 


in 
= provision of a code or any action not authorized by 
title 
resolution.” 
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The plan advocated by the President is for a two-year 
extension of the Act; a period of three to six months for 
revision of existing ; a new outline of legislative 

licies to meet the Supreme Court’s objection to the 

ck of legislative standards in the present Act; limiting 
provisions of the Act specifically to those concerns en- 
gaged in intrastate business; the establishment of volun- 
tary codes, but with the Government reserving the right 
to fix minimum wages and maximum ‘hours, to require 
collective a to prohibit child labor; the 
adoption of stan to prevent monopolies and unfair 
competition and the revision of the method of code en- 
forcement. 


TV A—Amendments to the TVA Act broadening the 
powers of the Tennessee Velley Authority and bringi 
the Cumberland River territory under TVA. P, by 
the Senate on May 14 and referred to the House Com- 
mittee on Military Affairs. Vigorous ition to the 
amendments and to the operations of A in general 
during committee hearings. An Administration measure 
which will probably be passed. 

Motor Bus Bill—Gives Interstate Commerce Commis- 
sion the right to regulate bus and motor traffic in inter- 
state commerce. Passed Senate April 16. Referred to 
House Committee on Interstate and Foreign Commerce. 
Will be considered by committee after holding company 
bill is disposed of. Administration measure. 

Labor Disputes Bill—The Wagner-Lewis bill to create 
a Labor Disputes Board, to provide for collective bar- 
gaining and to outlaw company unions. igned to 
remedy defects in “Section 7-2” of the National Indus- 
trial Recovery Act. 

On May 16 the Senate, by a vote of 63 to 12, passed 
the Wagner bill, after defeating, by a vote of 50 to 21, 
an amendment offered by Senator Tydings, Maryland 
Democrat, to forbid coercion of employees from any 
source. The Tydings amendment was designed to prevent 
the “flying squadorn” system of spreading strikes. 

The speed with which the Wagner bill went through 
the Senate caused surprise, Senator Wagner had appealec! 
to the Democratic leaders in the Senate to allow his bill. 
to be taken up. All he wanted was a vote on it. If a 
ne I debate was indicated, he would be willing 
to have it displaced. The bill came to a vote promptly. 
When Senators who were inclined to oppose the bill 
heard the count on the Tydings amendment, they were 
convinced that opposition was and stood aside. 

It is expected that the bill will be promptly 
by the House Committee on Labor with one 
im t amendment. The Senate bill provides that the 

Disputes Board shall be an i lent, judicial 
tribunal. Miss Perkins, Secretary of Labor, insists that 
the Board should be part of the Department of Labor. 

It is reported that President Roosevelt will support 
Miss Perkins as against Senator Wagner and that the 
House committee will report the bill amended to meet 
Miss Perkins’ wishes. 

If the House passes the bill thus amended, it is likely 
that Senator Wagner will accept the amendment. As the 
Dicest goes to press the bill is in the House Committee 
on Labor to be considered as soon as the President’s veto 
of the bonus bill is acted upon. 

agner- bill is not an Administration mea- 
i ‘was aided by the uncertainty over 
‘orts to extend NRA. Since it takes care 
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of the controversy over Section 7-a, no matter what 
——— to NRA. (See Concressionat Dicest for April, 
1935.) 


Bills Passed by the House 


War Profits—The McSwain, HR 5529, bill to take 
the profit out of war, was House on April 
9, and reported to the Senate by the Special Committee 
to Investigate the Munitions Ind on May 2, 
amended. As reported to the Senate the bill employs 
the following devices to prevent war profiteering: 

(1) Severe income and excess profits taxes. 

(2) A draft of industrial management. = 

(3) A Commodity Control Commission with power to 
close exchanges, fix prices of commodities, commandeer 
the whole product of commodity producers and allocate 
them to industry. 

(4) A Finance Control Commission with power to 
limit or regulate new financing and a revolving fund to 
aid in the financing by the Government of essential war 
industries. 


(S) A grant of power to the President to fix prices, 
profits, wages, and other rewards of essential war indus- 
try and to establish priorities for the purchase of essen- 
tial products, to license industry essential to the war 
effort, and to requisition any product or industry neces- 
sary to the carrying on of the war. 


Rivers and Harbors Improvement—On April 9 the 
House passed the Mansfield’ bill, H.R. authorizing the 
expenditure of $272,000,000 for 204 river and harbor 
projects. Not an Administration bill. 


Cotton Control—On March 19 the House passed the 
Doxey bill, HR 6424, providing an exemption of three 
bales of cotton to each producer from taxation under the 
Cotton Control Act. 


Air Mail—On March 9 the House passed HR 6511, 
the Mead bill amending the air mail laws. 


Banking—On May 9 the House passed the Steagall 
Banking Bill amending the Federal Reserve Act and 
making other changes in the general banking structure. 
On May 22 the bill was still*in the hands of a subcom- 
mittee of the Senate Committee on Banking and Cur- 
rency. It is expected that the bill will reach the floor of 
the Senate before june 1, somewhat amended and will be 
the topic of bitter debate. This is one of the most im- 
portant of the Administration measures. 

Social Securit ‘April 19 the House passed the 
Social Security Bill and on May 17 it was reported by 
the Senate Committee on Finance with amendments. The 
bill, as reported: by the Senate committee, provides: 

1—Compulsory unemployment insurance plans set up 
by the states, subject to Federal approval, the funds de- 
rived from a payroll tax beginning at 1 per cent in 1936 
and increasing to 3 per cent in 1938. 

2—Old-age benefits to the needy, 65 s of and 
over, the Federal Government contributing $15 aaah 
to be matched + Fang equal amount from state. The 
sum of $49,500,000 is appropriated for the Federal Gov- 
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ernment’s share of the old-age benefit payments during 
the first year. 

3—A national system of cones old pensions, 
the funds to be raised by a graduated tax, from 2 to 6 
per cent, divided between employers and employees, be- 
ginning in 1937. : 

4—Federal contribution of $30,000,000 a year for 
maternal and child aid to states with plans acceptable to 
the Federal Government. 

5—Pensions up to $30 a month to blind persons, re- 
gardless of age, on the same basis as old-age pensions. 

6—The eet? Department authorized to sell volun- 
tary annuities of from $60 to $1,200 a year. 

The Senate committee adopted an amendment offered 
by Senator LaFollette, Wisconsin, Progressive, permit- 
ting states to set up either the “state ” system for 
paying unemployment benefits, under which all contribu- 
tions from employers into a common fund, or the 
“Wisconsin plan” which sets up an individual fund for 
each employer and his employees. 

Shortly before the bill was reported to the Senate 
President Roosevelt sent to Congress the study of the 
bill made by the President’s Business Advisory Council, 
composed of fifty industrial leaders. While approving 
the general purposes of the bill, the Council recommend 
that various sections of the bill should be enacted sepa- 
rately; that employees should bear part of the cost of 
unemployment insurance; that industries with greater 
stability of employment should pay a proportionately 
smaller part of the cost. 

On May 15 Senator , Georgia, Democrat, intro- 
duced a substitute bill for the Administration bill. The 
George bill provides for a single standard of benefits to 
be provided by all industries; gives industries and states 
greater freedom of action than they have under the Ad- 
ministration bill; permits industries and groups to operate 
their own plans, provided they are actuarily sound; per- 
mits employers and em to receive the benefits of 
savings they may accomplish through efficient manage- 
ment; requires each ind to pay only the actual cost 
of its protection program, instead of a flat tax 
and eliminates a large Federal administration force. (See 
ConGressionaL Dicest for February and March, 1935.) 


Bills Pending But Not Passed by Either House 


The Holding Company Bili—On May 14 the Senate 
Committee cn Interstate Commerce reported the Wheeler 
bill for the abolition of public utility holding companies 
and for the regulation of the transmission and sale of 
electric energy in interstate commerce. The House Com- 
mittee on as oe bt ee eee ai ~ 
working on yburn practically identical to 
Wheeler bill, as originally introduced. 

bill, S. 1725, and reintroduced it as S. 

This bill will be the subject of in 
both the Senate and the tea ee ce Se ercen 
bill and the President is expected to exert great pressure 
to bring about its passage. (See ConcressionaL DicEst 
for May, 1935.) 
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* THE PRO AND CON FEATURE x 


Congress Considers the Costigan- Wagner 


Anti-Lynching Bill 


Introduction to Subject with 
Study Outline 


Berween April 24 and May 1 the 
Senate was the scene of the first real filibuster of the 
current session, when Democratic Senators from South- 
ern states rallied their forces in opposition to the con- 
sideration of S. 24, the Costigan-Wagner anti-lynching 
bill. 

On April 24 Senator Edward P. Costigan, Democrat, 
of Colorado, moved to consider the bill introduced jointly 
by himself and Senator Robert F. Wagner, Democrat, of 
New York, which had been reported by the Committee 
on the Judiciary on March 18 a placed on the Senate 

calendar. Senator Costigan’s motion was agreed to. 


The Filibuster Begins 

Following Senator Costigan’s opening speech on the 
bill, Senator Tom Connally, Texas Democrat, got the 
floor and the filibuster was on. 

From time to time opponents of the bill sought to force 
an adjournment of the te since, once the Senate was 
adjourned, Senator Costigan’s motion to consider the bill 
would die and would have to be made over again the next 
day. These efforts were defeated, however, and the 
Senate continued to recess from day to day, thus main- 
taining a continued legislative day. 

Following Senator Connally, other Southern Democrats 
— long speeches against the bill, yielding the floor to 

each other in prearranged order, to stave a yote. 


Pressure for the Bonus Bill 


In the meantime supporters of the soldier bonus bill 
were clamoring: ix consideration of that measure and 
pony nes speech against the anti-lynching bill 
by or W E. Borah, Idaho, Republican, on 
May 1, the Senate reversed its ‘former votes on motions 
to ee adioure, and adopted a motion to adjourn, made by 

Senator Joseph T. Robinson, Arkansas Democrat, the 
majority leader, by a vote of 48 to 32. 
the Senate, at 3.16 p. m. on May 1 ad- 
journed to. meet at 3.30 p. m. on May 1, ending a “legis- 
lative day” which had begun at noon on April 15. 
From 3.30 to 4.35 on May 1 the Senate devoted itself 
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to a number of routine | 
cessed until noon of May 


ive matters and then re- 


Anti-Lynching Bill Still on Senate Calendar 


Before considering routine legislation, however, the 
Senate agreed to a motion by Senator Pat Harrison, Mis- 
sissippi, Democrat,. chairman of the Committee on 
—— to begin consideration of H.R. 3896, the bonus 


The effect of this was to ice the Costigan-Wagner 

bill for consideration. It did not, however, cause 

Wagner bill to lose its on the Senate 
calendar. At some future date r Costigan can 
again move for its consideration. 

Senators Costigan and Wagner and other supporters 
of the bill have announced ‘that they will make another 
effort to have the Senate vote on the bill before the end 
of the current session. 
ae the other ss) sg preg Senators have ae 

© proponents o ey are organized for a 
determined filibuster and will do anything in their power 
to prevent a vote. hinds t) have shout 20 Stontors 
ready to unite in a organized force. 


President Roosevelt on Lynching 
The Administration has taken no part in the fight over 
While President Roosevelt has 


the anti-lynching bill. 
several times expressed sincoult eqdiibh: iouchinar tx tone 


a recommended the passage of a Federal anti-lynching 


On December 6, 1933, President Roosevelt, addressing 
a meeting of the Federal Council of Churches of Christ 
of America, said: 


“This new generation, for example, i 
eee Oe iodine onc on nite Oh 
law—which has broken out in our midst anew. We 
know that it is murder, and a deliberate and definite 
disobedience of the Commandment, ‘Thou shalt not kill,’ 


We: do not excuse those in high places or in low who 
condone lynch law.” 
In his annual message to Congress, January 3, 1934, 


he said: 
“* * * crimes of o organized banditry, cold-blooded 
soo lynching and kidnapping have threatened our 
Bi RN ee a 





call on the strong arm of government for their immediate 
suppression ; they call also on the country for an aroused 
public opinion.” 

Addressing the Attorney General’s Crime Conference 
on December 10, 1934, he said: 

“I ask you, therefore, to do all in your power to inter- 

ret the problem of crime to the people of this country. 
They must realize the many implications of that word 
‘Crime.’ It is not enough that they become interested in 
one phase only. At one moment popular resentment and 
anger may be roused by an outbreak of some particular 
form of crime such, for example, as widespread banditry ; 
or at another moment, of appalling kidnappings; er at 
another of widespread drug peddling; or at another of 
horrifying lynchings.” 


Chances for Reconsideration of Cost:gan-Wagner Bill 


The future of the Costigan-Wagner bill, so far as the 
present session is concerned, appears ta be this: 

If it can be brought to a vote in the Senate it will 
probably be passed. The chances of it being brought to 
a vote would appear to depend u the length of the 
session. If the session is Geauleieek Suto the summer for 
one reason or another there mizht be a chance that the 
proponents of the bill could wear down the opposition. 

On the other hand, if agre ts are reached on other 
major bills and Congress Socidios to adjourn early in July, 
as it is now trying to do, advocates of other niajor legis- 
lation will not allow the anti-l ing bill to come up 
and interfere with their pet projects. 


Opposition in the House 


Should the bill come to a vote in the Senate and be 
passed it would be referred, upon reaching the House, 
to the Committee on the Judiciary. Representative Hat- 
ton W. Sumners, of Texas, chairman of the House Com- 
mittee, is unalterably opposed to the bill, and would un- 
doubtedly hold it up in committee. 

By arranging for extensive hearings he and other op- 
ponents of the bill in the House are apt to so delay action 
that the bill, even if reported by the House Committee 
could not be brought to a vote before the end of the 
sesuion, 

Supporters of the bill are anxious to get it through 
the Senate during the current session since, in that case, 
its status would be the same at the beginning of the next 
session. If the nex:, or second session ends without final 
action by Congress, the bill will die and the fight will 
have to Degin all over again in the next Congress. 


Constitutional Provisions Cited 


The provisions of the Constitution of the United States, 
—_ by proponents of the bill as furnishing authority 
or Federal anti-lynching legislation are the following: 
Article IV, Section 4—The United States shall guaran- 
tee to every State in the Union a Republican form of 
Government, and shall each of them against inva- 
sion; and on Application of the Legislature or of the 
Executive (when the Legislature cannot be convened) 
against domestic violence. 

Amendment IV, Section 1—All persons born or nat- 
uralized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the U States and of 
every State wherein they reside. No state shall make or 
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enforce any law which shall abridge the privileges or 
immrinities of citizens of the United States; nor shall 
any state deprive any person of life, liberty or property, 
without due process of law; nor deny any person within 
its jurisdiction the equal protection of the laws. 

Section 5—The Con; shall have power to enforce, 
by appropriate legislation, the provisions of this Article. 


Principal Arguments For and Against the Bill 


During the discussion of the bill the principal argu- 
ments presented may be summarized as follows: 


Arguments For 

1. The enactment of a Federal anti-lynching law is 
necessary because existing state laws are either inade- 
quate to prevent lynching or because state enforcement 
officers are ineffective in protecting individuals from mob 
law. 

2. It is the duty of the Federal Government under 
the Constitution to protect its citizens against the loss of 
life, liberty or property without due process of law. 


3. By making a county or other subdivision of a state 
liable for financial damages for a lynching, the law offi- 
cers will be forced to become more re in protection 
a and in prosecution of those guilty of 
lyn ; 


4. The enactment of a Federal anti-lynching law 
would arouse public opinion among taxpayers and cause 
them to insist upon the proper performance of duty on 
the part of law officers. 


Arguments Against 

1. A Federal law is unnecessary because public opin- 
ion against lynching has been increasing for years and 
will inevitably produce the desired effect without Federal 
interference, 

2. The pending anti-lynching act clearly violates the 
none of the Constitution as an invasion of states’ 
rights. 

3. If Congress can levy a fine on a county within a 
state it can levy a fine on a state through the Federal 
courts, and thus wipe out a state’s existence. 

4. If the Federal Government is to punish lynchers 
and inefficient state or county officials, those officials will 


rohibition laws, thus defeating one of the primary ob- 
jects of the pending bill. 


Sample Bill for Classroom Study 
The class in government desiring to consider the Cos- 
tigan-Wagner bill as the Committees on the Judiciary of 
the Senate or House, using the following simplified form: 
Be it enacted by the Senate and the House of Repre- 
i in assembled, That if any state = 
to protect any person or indi- 
iction from death or injury at the 
law officers 





Analysis of Anti-Lynching 


Laws Now Existing 


in the States 


by James Harmon Chadbourn 
Assistant Professor of Law, University of North Carolina 


Anrtr-tyncuine legislation is broad- 
ly of two types. It is punitive or prophylactic, seeking 
on the one hand to punish when a | i occurred— 
on the other, to anticipate and prevent lynchings. If, 
however, the philosophy underlying punishment is pre- 
vention rather than retribution, then the division is prag- 
matic only. At least it is convenient to make it for pur- 
poses of discussion. 

The main types of punishment in anti-lynching legisla- 
tion are: (a) punishing lynchers by making lynching and 
mob violence statutory crimes; (b) fining counties and 
cities in which lynchings and mob violence occur; (c) 
removing delinquent peace officers. Other and more 
sporadic ones are: penalties for (1) failing to respond 
to an officer’s summons for aid in protecting a threatened 
person; (2) violating safety zone established by officers; 
(3) failure on the part of the proper officer to prosecute 
lynchers; (4) refusing to testify in a lynching investiga- 
tion; (5) publishing a printed or moving picture portray- 
ing a lynching; (6) failing to call spect term of court. 
Often special procedures are set up to facilitate the inflic- 
tion of these penalties, such as: prosecution on informa- 
tion in lieu of indictment, prosecution by the State’s At- 
torney General, and provisions for offering rewards and 
hiring detectives. 

The most familiar types of legislation designed to pre- 
vent lynchings by acer pete them are provisions for: 
(a) employing military force to guard a threatened per- 
son; (b) changing the venue of his trial; (c) calling a 
special term of court to try him, and (4) removing him 
to the jail of an adjoining county. ¢ 

The majority of this anti-lynching legislation has been 
enacted during the past decade and a half. Much of it 
has been sponsored by Negroes. This is true of the 
Ohio law, which was introduced by Representative H. T. 
E . The Minnesota I<, is ed to have been 
engineered by a Negro club\;oman, Mrs. W. T. Francis 
of St. Paul, who uaded Representative Theodore 
Christianson (white) to introduce it. H. J. Capehart, 
the colored member of *he “louse of Delegates, is reported 
to have drawn and sponso:ed West Virginia’s law. To 
win his own party to it he reduced the county forfeiture 
from $25,000 to $5,000. The bill was fought by a Demo- 
cratic minority. The Pennsylvania law was by 
Representative Andrew Stevens (Negro). All the House 
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Democrats are reported to have 

negative vote was a Republican ‘ 
this law was by-the wife of a Klansman killed in a riot 
resulting from a Ku Klux Klan 

law is reported to have been 

Negroes. While the Republicans claim credit for 
bill’s introduction and passage, it was a by 
Democratic Governor. A committee of red citizens 
is credited with the Kentucky law. A Negro Represen- 
tative introduced the Nebraska law. 


Quite often this legi 
of a militant anti-lynching sentiment aroused by a recent 
lynching which has ed the local conscience. The 
Columbia (S. @. Record, June 29, 1931, states: “Lynch- 
ings at Marion, Ind., last year caused the Indiana is- 
lature to write a drastic anti-lynching law which Governor 
Leslie has signed.” So also the lynching of Mon ve 
Godley at Pittsburg, Kansas, on Christmas Day of 1902, 
seems to have prompted the enactment of the Kansas 
law in 1903. And doubtless some of the statutes enacted 
in the past decade are the answer of proponents of state’s 
rights and local self-government to the post-war agitation 
for a Federal law to curb lynching. The press, for exam- 
ple, so considered the Virginia law. 

Anti-I ing legislation has been repealed in at least 
toe aE MGI sam tn aa 1508 eelicee 
counties in which mob-murders took place. A special 
session of the Texas Legislature in 1897 created the crime 
of “murder by mob violetice” and provided for the re- 
moval of peace officers delinquent in protecting prisoners 
taken from their custody and killed. 

Lynching and mob violence under the common law 
have no technical signification. To the legal mind the 
terms connote a hodge of numerous crimes—riot, 
rout, unlawful assembly, murder, assault and battery, 
et cetera. 

“Lynching has no technical legal meaning. It is merely 
a descriptive phrase used to signify the lawless acts of 
persons who violate established law at the time they com- 
mit the acts . . . The offense of lynching is unknown to 
the common law.” 

Statutes, however, have made lynching a crime, sui 
generis, in six states—Alabama, Indiana, Kansas, Ken- 
tucky, Virginia and North Carolina. The same is true of: 
mob violence in four states—lIllinois, Pennsylvania, New 
Jersey, and West Virginia. Four states have provisions 
for accessorial liability—Ala lode, See oe 
Kentucky. Kentucky penalties for attempted 
os Where death is a part of the statutory offense 

maximum are life imprisonment or 
death. ee 
penalties vary from to fifteen years. 

“Seven of the ten states statutory definitions of 
the crime of lynching or mob vi have had lynchi 
ieee ie ery en eee ts Illinois, 8; 
Pe ee nema 

; West Virginia, 1. perpetrators 
f the outbreaks i 





failure to convict. Nor is it conceivable that this could 
be so. 

Statutes creating and defining the crime of lynching and 
mob violence would be of little functional importance if 
their only effect were to supply new names for punishing 
the familiar conduct patterns known as murder, assault 
and battery, riot, rout and unlawful assembly. If the 
sole purpose were punishment of the active and passive 
malefactors, such statutes would merely supply a new 
phraseology for the indictment. Neither sureness of 
punishment nor its severity would be promoted. Evep 
with such statutes there would seem to be nothing..to 
prevent the prosecuting officer from drawing the indict- 
ment for any of the other crimes involved in the mob 
action. 

But these statutory definitions do not operate solely 
in the sphere of punishing lynchers. They give a rheto- 
rical unity to the whole body of the law which in any way 
deals with lynching. Counties are fined, peace officers 
removed, witnesses punished for refusing to testify. A 
lynching or mob outbreak must have occurred to invoke 
the infliction of these.and other types of punishment. The 
statutory definition will determine the presence or absence 
of this necessary condition. In fact, in three states the 
terms “lynching” or “mob violence” are defined solely 
for this ste No new crime is created and no punish- 
ment provided. They are Minnesota, Nebraska and Ohio. 
Judged by their controliing effect on the enforcement of 
all laws dealing with lynching these statutory definitions 
are not mere surplusage. By the same token, a critical 
consideration of their varying concepts is not purely 
academic. 

What, then, constitutes a lynching under the statutory 
law? With the exception of Kentucky, North Carolina 
and Ohio, it is the killing of any person by a mob. In 
Ohio it is an act of violence by a mob. In Kentucky it 
is the ling he 6 ee ee 

ce officers. In North Carolina it is conspiring to enter 
jail for the purpose of killing a prisoner or actually so 
entering. Ail ten of the states but Minnesota and North 
Carolina give a definition of mob, but, as noted, New 
Jersey, Illinois, Pennsylvania and West Virginia ‘give 
none of lynching. 

Analysis shows that the divergencies in legislative con- 
ceptions of a mob concern the minimum number of per- 
sons necessary, and their purpose and intent in assembling 
together. The former ranges from one in Alabama, In- 
diana and Kansas, and three in Kentucky, to five in IIli- 
nois, New Jersey and West Virginia. Nebraska, Ohio 
and Virginia provide only for a “collection” of 
The following kinds of purpose and intent are requisite 
in one or more of the statutes: 


. Any unlawful purpose with intent to injure any- 
edly violently and without lawful sathorkt (Ala- 
bama, Indiana, Kansas. Also one alternative in 
Nebraska.) 

. The purpose of doing violence or injury to any one 
in conay of peace officers. (Kentucky). 

. An unlawful purpose and without authority pre- 
tending to exercise correctional (or regulative in 
Illinois) power over any persons by violence. (Ne- 
braska and Ohio. Also an alternative in Illinois.) 

. Intent to commit assault and battery on anybody. 
( Virginia.) 

. Purpose of offering violence to the or prop- 
erty of any one. (New Jersey and West Virginia) 

. Purpose of doing violence to the person or property 


of any one supposed to have been guilty of a viola- 
tion of the law. (Illinois.)\—E-xtracts, see 1, p. 192. 
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Number of Lynchings in the United States 
1882-1934 
Table Prepared by Tuskegee Institute, Tuskegee, Alabama 


Year Whites Negroes Total Year Whites Negroes Total 
76 
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15 
Total ..1,291 3,352 4,643 
—Exstracts, see 4, p. 192. 
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Previous Attempts to Pass 
A Federal A\nti- 
Lynching Law 





by David O. ‘Walter 
Professor, Cornell University 


A\ specracutar series of lynchings in 
Maryland, California, Missouri, and Tennessee last year 
(1933) called nation-wide attention to an alarming in- 
crease in mob violence. When Governor Rolph of Cali- 
fornia openly condoned the San José affair, it was clear 
that the machinery of the state would not be used effec- 
tively to punish the mob. Under such circumstances, it 
was only natural that besides the wave of denunciation 
of Governor Rolph there should be a demand for some 
action by the Federal Government when the states permit 
such activities. In response to this agitation, in the first 
six weeks of the recent session of Congress (1933-34), 
nine bills were introduced and were later under consid- 
eration by the judiciary committees of the House and 
Senate. 

Such efforts, however, are rot novel, but are only part 
of a series of attempts to have the Federal Government 
deal with this problem. The movement for a Federal anti- 
lynching bill received its first active support in the rec- 
ommendation of President Harrison in ber, 1891, 
that Congress pass a law to protect aliens from mob vio- 
lence. This was a direct result of the difficulties arising 
from the outbreak in New Orleans in March of that year, 
when eleven Italians awaiting trial were taken from the 
jail and lynched. Louisiana made no effort to erent 
or punish the leaders of the mob. Since three of the vic- 
tims were Italian citizens, their government protested, 
under the terms of the treaty of 1871. The United States 
was forced to reply that it had no authority even to speak 
in the matter, since under our Federal system the states 
had jurisdiction over such crimes. This failed to satisf 
the Italian government, and strained relations ens 
until Secretary Blaine offered compensation to the fam- 
ilies of the lynched men. 

Following out the President’s request, Senator Sher- 
man of Ohio introduced a resolution :nstructing the Com- 
mittee on Foreign Relations to draw up a bill to protect 
the treaty rights of aliens. Such a bill was submitted, 
providing that where acts which were crimes under the 
laws of the states were committed against aliens in viola- 
tion of their treaty rights, the offenders should be prosé- 
cuted in the Federal courts; but that the statutes of the 
State should define the crime, prescribe the punishment, 
and regulate the rules of evidence, procedure, etc. 

Senator Gray of Delaware led a ul attack on 
the bill, on the grounds that (1) it drew its authority 
from the treaty-making power, but treaties are subject 
to the same constitutional limitations as are laws and 
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may not invade the field reserved to the states; (2) in 
adopting state laws there would be an unconstitutional 
delegation of the legislative power of the Federal Gov- 
ernment to the states; (3) there would be different pun- 
ishments for the same crime in each of the forty-four 
states, according to the variations in state laws, which 
seemed inequitable; (4) such a law would give aliens 
an advantage over citizens, in the provision for removal 
of cases to Federal courts; (5) there would grow up a 
considerable machi for the enforcement of Federal 
jurisdiction over the number of aliens, paralleling 
state jurisdiction over citizens; (6) citizens would be 
subject to double jeopardy for the same crime; (7) the 
Constitution contains no specific grant of such power to 


Senators Morgan of Alabama and Hiscock of New 
York defended the bill on the following grounds: (1) 
Congress has the constitutional power to pass laws to 
enforce treaties; (2) the Federal Government was 
granted by the Constitution jurisdiction over cases in- 
volving aliens; (3) it has been a long established practice 
for Co’ to state laws, even though they vary 
in specific content; (4) this subjecting of persons to trial 
by both state and Federal sovereignties for’the same act 
has been held not to be double jeopardy; (5) this bill 
was limited in application to those aliens claiming a ri 
under a treaty; (6) the bringi i 
Federal courts was not essentially different from the right 
of Federal officers to remove suits brought against them 
from the state to the Federal courts. However, interest 
in the measure died down and it never came to a vote. 


and in the House in 1900, 1902, 1903, 1905, and 1907; 

but in spite of frequent presidential recommendations, no 

action was taken until 1908. In December of that year, 
a bill recommended 
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sage for 1892, President Harrison urged, this time in the 
interests of the colored race, that so far as such acts couid 
be made the subject of Federal jurisdiction, the strongest 
repressive legislation was demanded. But the Congress 
to which this message was directed took no notice of the 
President’s recommendation. 

Apparently the first su ions for a Federal law to 
protect negroes specifically against lynching were pre- 
sented to Congress in 1892 in the form of petitions from 
the colored people of Riley county, Kansas, and from the 
Religious Society of Friends of New York and Vermont. 


In 1894, petitions for investigation of lynching were 
sent to both houses of Congress, and a resolution for 
such an investigation was introduced into the lower house. 
In 1900, Representative White of North Carolina, a 
negro, introduced a bill for the protection of all citizens 
of the United States against walking; and in the follow- 
ing year Representative Moody, later Associate Justice 
of the Supreme Court, introduced similar bills. In the 
same year, 1901, Senator Hoar, on request, proposed 
such a measure, while expressing doubts of its constitu- 
tionality, and later for the Committee on the Judiciary 
reported it adversely. Senator Gallinger’s resolution in 
1902 for an investigation of lynching met the usual fate 
and was laid on the table. 


The subject did not again come before Congress until 
1918, when race riots in Washington itself and highly 
inflamed race feeling in the South and Mid-West brought 
the problem once more into prominence. In 1918, Repre- 
sentative Leonidas C. Dyer of Missouri introduced a bill 
to je citizens of the United States against lynching 
in default of yrotection by the states. Similar bills were 
introduced in the succeeding Congresses by Mr. Dyer, 
as well as by Representatives Moores, Gahn, i 
and Ansorge. On October 31, 1921, Mr. Dyer —— 
favorably from the Committee on the Judiciary the so- 
called Dyer bill (H.R. 13), based on the various bills 
introduced, and similar in form to that proposed by 
Moody in 1901. Later proposals have followed closel 
the provisions of the Dyer bill. In its final form, the bill 
(1) defined a “mob or riotous assemblage” as an assem- 
blage of three or more persons acting in concert for the 
purpose of depriving any person of his life or doing him 
injury, without authority of law, as a punishment for or 
to prevent the commission of some actual or supposed 
public offense; (2) declared that any state or govern- 
mental subdivision which failed, neglected, or refused to 
provide protection for any person within its jurisdiction 
against such a mob should be deemed to have denied to 
such person the equal protection of the laws; (3) provided 
that any state or municipal officer who had the duty or 
possessed the authority to protect such person and who 
failed, neglected, or refused to make all reasonable efforts 
to protect him or to apprehend or prosecute those 
ticipating in such a mob, should be guilty of a felony and 
so sciniatia officers who conspired with 
a mob; (4) provided that those icipating in-lynchings 
might be tried in the Federal district court according to 
the laws of the state, on evidence to the court that the 
officers had failed, neglected, or refused to punish such 
participants, or that jurors in state courts were strongly 
opposed to punishing lynchers; (5) made the county in 
which the person was lynched or (6) in which he was 
seized liable to forfeit $10,000, to be recovered by the 
United States through its courts for the use of the family 
or dependent parents of the victim of mob action; and 
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(7) incorporated the usual provision regarding the treaty 
rights of aliens, 
Opposition to this bill was vehement, almost entirely 
Democrats 


among the Southern . Ina series of speeches 
obviously intended for home consumption, they attacked 
the policy and expediency of the bill. Much more cogent 
were the attacks on the constitutionality of the measure. 
Of course, if the Federal Government is to deal at all 
with the problem of lynching, it must be in pursuance of 
some grant of power in the Constitution. is the sup- 
porters of the bill attempted to find mainly in certain 
provisions of the Fourteenth Amendment: “Sec. 1... 
nor shall any state . . . deny to any person within its 
jurisdiction the — protection of the laws. Sec. 5. 
The Congress shall have the power to enforce, by i 
propriate legislation, the provisions of this article.” The 
opponents of the bill declared it to be an unconstitutional 
invasion of the reserved powers of the states, being an 
act of the police power. It was pointed out that in a 
long line of cases construing the Fourteenth Amendment, 
the Supreme Court has held it to apply only as a prohibi- 
tion on state action, not on the action of individuals. 
Therefore the fourth section of the bill was clearly un- 
constitutional. Further, when sheriffs fail to afford rea- 
sonable protection to prisoners, they are usually violating 
duties imposed by state laws, and so cannot be considered 
agents of the state. Hence, even if there is a denial of 
equal protection, it is not the state which acts. The pro- 
hibition of state denial of equal protection is not a grant 
of power to Congress to assure equal protection; the 
failure of a state to act to assure equal protection is not 
such denial; otherwise, the failure to punish any crime 
would amount to a denial of the equal protection of the 
laws (which is obviously not the sense of the Fourteenth 
Amendment). Habitual exclusion of negroes as such 
from jury lists has been held to amount to a law denying 
equal protection. But while admitting that equal pro- 
tection may be denied by unequal, unfair, and discrimi- 
natory administration of executive power, Mr. McSwain 
pointed out that the failure of officers to protect prisoners 
is exceptional and not habitual. Further, he asserted that 
the penalty imposed on a county was a tax, and thereby 
unconstitutional as being laid on a subdivision of a sover- 
eign state. 

Those advocating the measure stressed the necessity 
of Federal legislation to punish the crime of lynching, 
pointing out how rarely any effective action is taken to 
punish lynchers and urging that some means is necessary 
of putting the resources of the national t in 

y to prevent mob violence. On constitutional grounds, 

owever, the supporters of the Dyer bill had more diff- 

culty. They cited some of the same cases interpreting the 
Fourteenth Amendment to show that a state may deny 
the equal protection of the laws by administrative and 
judicial acts as well as by legislation; and that where a 
state does so, the Federal Government may correc- 
tive legislation. In addition, the failure of a state to 
protect persons within its jurisdiction is tantamount to a 
denial of protection. The failure of a sheriff to protect 
persons from mob violence, while a violation of his 
statutory duties, is still to be considered the act of the 
state. Also, the penalty on the county is a fine, not a 
tax, and so is not forbidden by the ing taxa- 
tion of government instrumentalities. Since the United 
States may sue a state, it may sue a subdivision of the 
state and enforce on it the judgments of the Federal 
courts. 
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On January 26, 1922, after five weeks of consideration, 
the bill passed the House of Representatives by a vote 
of 231 yea, 119 nay. Though the vote was not completely 
partisan, the opposition was mainly from the Southern 
Democrats. Furthermore, it was a group of Southern 
senators who forced the withdrawal of the bill from con- 
sideration by the Senate, using filibustering methods 
which Senator Underwood openly avowed were intended 
to prevent a vote on it. 

Since the failure of the Dyer bill in the Senate, there 
have been no successful efforts to pass such legislation in 
either house. With the exception of a committee report 
in 1924 on which no action was taken, measures intro- 
duced in 1923, 1925, 1927, 1929, and 1933 were merely 
referred to the Judiciary Committee in the lower house. 
A measure proposed in the Senate in 1925 was treated 
similarly Extracts, see 2, p. 192 
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Anti-Lynching Legislation 
In Present Congress 


The Costigan-Wagner Bill 


Ox January 4, 1935, Senator Edward 
P. Costigan, Colorado, Democrat, and Senator Robert 
F. Wagner, New York, Democrat, jointly introduced 
S. 24, a bill “To assure to persons within the jurisdiction 
of every state the equal protection of the laws by dis- 
couraging, preventing and punishing the crime of 
lynching.” 

The bill was referred to the Committee on the judi- 
ciary and a subcommittee of that committee was appointed 
to consider it. The subcommittee, composed of tors 
Frederick Van Nuys, Ind. (Chairman), Patrick McCar- 
ran, Nev., William H. Dieterich, Ill., Democrats, and 
George W. Norris, Neb., and Warren R. Austin, Vt., 
Republicans, held hearings on February 14 and 
the biil favorably to the Fall committee, : whl on March 
18, reported it to the Senate. 

On April 24 Senator Costigan’s motion to consider the 
bill was agreed to by the Senate. Debate began on April 
25 and continued until May 1, when the bill was replaced 
for consideration by the bonus bill. 


ee are the provisions of the Costigan-Wagner 


The enacting clause declares that the act is designed to 
secure to persons within the jurisdiction of every state 
the equal protection of the laws and to punish the crime 
of lynching. 

Section 1 defines a mob or riotous assemblage as an 
assemblage of three or more persons, acting in concert, 
without authority of law, for the purpose of or 
injuring any person in the custody of any peace 5 
or charged with, suspected, or convicted of crime. 
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Section 2 declares that if any state or governmental 
subdivision fails, neglects, or refuses to provide and 
maintain protection to the life or person of any individual 
within its jurisdiction against a mob or riotous assem- 
blage, it will be deemed to have denied such person due 
process of law and the equal protection of the laws. The 
provisions of the law are enacted to the end that the 
protection guaranteed to persons in the several states and 
to citizens of the United States may be secured. 
Section 3 (a) provides that where an officer or em- 
ployee of any state or governmental subdivision 
with the duty of protecting life or person, who has an 
individual in his custody, fails, neglects, or refuses to 


make all a efforts cae tor such protection, feos any 
officer or employee responsi ot apprehending, keeping 
in custody, or prosecuting A person participating in 


such a mob or riotous seitibtine who ' who fails, neglects, or 
refuses to make all diligent efforts to perform such duties 
shall be guilty of a f % and on conviction punished 
by a fine not ex or by imprisonment not 
exceeding 5 years, or both $5,000 fine or 

Section 3 (b) declares that if any officer or employee 
having in his custody or control a prisoner conspires with 
any person to put such prisoner to death without author- 
ity of law, or to suffer such prisoner to be taken from 
his custody or control to be so injured to death by 
a mob or riotous assemblage, han be aang of a folder: 
and those who so conspire with such officer or employee 
shall likewise be guilty of a f , the participating par- 
ties on conviction to be imprisonment of riot 
less than 5 years nor more than 25 years. _, 

Section 4 extends jurisdiction to Federal district courts 
to try and to in accordance with the laws of the 
state where offense is committed, all partici 
provided it is shown that the state officials have ailed, 
neglected, en de os aes oe 
courts are so 


aa o> promenls Nick Fallen, el 
to prosecute persons, constitute prima 
facie alate of such failure, neglect, or refusal. 
$1000 fay of any county tn which injury or 
than $10,000 liability of any county in which in 
death occurred to the injured person or the estate © 
person killed. Action is to be brought in such cases 
rosecuted by the United States district attorney i 
nited States District Court for such district, and, 


forfeiture is not paid cm recovery of judgment, the 
is to have fo cee to enforce ee a 


eI pment by appropriate of the 
ch cians 


ioe: comet a 

ciieer ar ilies 

with any lawful order of the cou 
ishment as for contempt and to 
vided by law. 

Section 6 provides that where to 
has been transported by the mob from one county to 
other between his seizure ard death, the county in 
he is seized and the county in which he is put 
shall be jointly and severally liable to pay the 
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Section 7 is the customary legislative declaration 
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the remainder of the act shall not be 
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Should the Costigan-\Wagner Asnti-Lynching Bill 
be Passed by Congress ? 


PRO 


*% Senator Costigan, 
co-author of the anti-lynching bill, out- 
lines the main arguments for Federal 
legislation. 


Hics on the flaw- 
less marble which bounds the future 
home of the Supreme Court of the 
United States these words are carved: 


“Equal justice—under law.” 


They impress me as adequate to begin and end the 
argument on the pending measure. It will help me to 
know what mpreselete Hk make on others, especially 
the distinguished lawyers who are Members of the Senate, 
and who at various times have taken official oaths to 
uphold the laws and Constitution of the United States. 
As I view that declaration, it is rooted in centuries of 
struggle for ong civilized government, and for human 
rights and li 


It was, I believe, the year 1215—so dimly remote a day 
that few can picture the historic scene—when the barons 
of England forced from King John, with the enlisted 
skill of what may without lightness be termed the “brain 
trust” of the time, the Great Charter, which has ever 
since been considered the corner or key stone of the liber- 
ties‘ of English-speaking countries. 

In that charter was contained, as a concession from the 
English Sovereign to English barons, language 
substantially as follows: 


“No freeman shall be taken, or imprisoned, or eee. 
or outlawed, or banished, or anyways injured unless b; y 
the legal judgment of his peers or by the val of the land.” 


In one form or another that noble and fundamental 
declaration will be found in those pronouncements through 
subsequent ages which have ca ht us to our present 
heritage of civil rights = liberties. In essence a = 
heres in the Petition of ht, the Habeas Co 
the British Bill of Rights, es common law, the ve 
tion of Independence, the Constitution of the United 
States, and the American Bill of Rights attached to that 
Constitution. It likewise inspires the constitutions of 
substantially all the States of the Union. 

In other words, our rights and liberties rest in part 
a the ancient covenant a all — are entitled, 
w en suspected or accused o me oe 
arbitrary seizure and fair trial before an impartial tri 
bunal, and shall not otherwise be subjected to personal 
indignity or execztion. 


Nowhere in any of these declarations of freemen will 
be found authority lodged in purely private citizens or 
aliens to act as arresting officers, prosecutors, judges, and 
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executioners of other men or women. 
Yet, within the lifetimes of many pres- 
ent Members of the Senate no less 
than 5,071 men and women in our 
country have been summarily seized 
and unlawfully, priva ately, arbitrarily, 
and poker eS to d SS the 
udgment o ir or due 

89 Of this tt about 1,400 
have been white men and women; the remainder have 
been negroes. 

Such lawless lynching through the years has been re- 
sorted to in substantially every part of the United States. 
The evil is in no final sense sectional or local ; it is national 
and imperatively requires a national remedy. 


Tested by the rule that national wrongs demand na- 
tional remedies, it is evident that lynchings cannot be held 
in check without a Federal law. They are often interstate 
and always have a Federal character. Although about 
11 of the 48 states—North and South Carolina, among 
them—have applied the restraints of reasonable state 
statutes with results considered excellent, the evil con- 
tinues to break out with every practice of brutality and 
lunacy. The past 2 years, from California to Florida, 
have again shown these fundamental facts. 

ga the main reasons for Federal legislation are 


First. The proposed law is reasonable in plan and ex- 
tremely moderate in terms. 

Second. The Federal Government will not act until 
state officials have failed oo refuse to protect persons in 
their custody or charged with, suspected, or convicted 
of crime. 

Third. Financial damages, as provided in the proposed 
Federal law, are now allowed cities or counties, 
or both, for mob injuries or 4 under state laws of 11 


states of the Union. 
og: te pressure 
support of 


Fourth. The ed law would brin 
of taxpaying me ic opinion, as well as 
peace officers, to guard counties against mob tens, 
well illustrated in aap case of South Carolina where fur- 
ther lynchings have not occurred in certain counties of 
that state after the financial penalties were imposed. 


Fifth. The proposed law rests on authority vested in 
Congress under the Constitution, by appropriate legisla- 
eguard the equal protection of the laws for 
persons within the protection of states; and the constitu- 
tionality of the proposal is supported by successive inter- 
pretations of the Supreme Court of the United States. 
Sixth. Lawyers of standing, such as the late 
Moorfield Sore, of Bona former president of the 
Pro continued om page 174 
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Should the Costigan-\W/agner A\nti-Lynching Bill 
be Passed by Congress? 


Negative 


* Senator Borah 
argues that the provisions of the anti 
lynching bill are in violation of states’ 
rights and strike at the heart of the 
American form of government. 


Wauen the Dyer 
anti-lynching bill passed the House in 
1922 it came over to the Senate, of 
course, for consideration. At that time former Senator 
Nelson, of Minnesota, was Chairman of the Committee 
on the Judiciary. He asked me to take the chairmanship 
of the subcommittee which was to pass upon the question 
of the constitutionality of the bill. I expressed reluctance 
to do so for the reason that I had followed the debate in 
the House very closely, and advised him that I had 
reached a definite conclusion, and that my mind was not 
really open upon the subject. He urged, nevertheless, 
a. I take the chairmanship of the subcommittee, and 
I did so. 


We spent some time in going over the question, study- 
ing it with care. We made a report to the full committee. 
It was an oral report. It consisted of discussion and 
reference to opinions and decisions. There was a full 
consideration in the committee. The opinion of the com- 
mittee was that the bill was unconstitutional. 


Former Senator Sterling of South Dakota reserved the 
tight, however, to vote for the measure if it came to the 
floor, contending that he thought it ought to go to the 
Supreme Court for a definite decision on the specific ques- 
tion presented by that bill; that while he himself did not 
contend that it was constitutional, he thought there was 
sufficient doubt in regard to it to justify the matter going 
to the Supreme Court and having the question settled 
once and ior all. But the matter was submitted to the 
Judiciary Committee, and the Judiciary Committee over- 
whelmingly, and as I recall, unanimously, with the excep- 
tion of two or three who made certain reservations—that 
is, reserving the right to express themselves upon the 
floor—was of the opinion that the bill was unconstitu- 
tional. 


There were some parliamentary maneuvers thereafter. 
I do not know that they are greatly important, but they 
would seem to have some importance due to the fact that 
notwithstanding the committee was practically unanimous- 
ly opposed to measure on the ground of the constitu- 
tional principle, nevertheless it was afterward reported 
out. Six members of the committee changed their posi- 
tions, but stated that they were changing their positions 
to enatle the matter to come to the floor for full discus- 
sion, that they had not changed their opinion, A 
as to the unconstitutionality of the measure, but in view 
of the situation it was thought proper to bring it to the 


JUNE-JULY 
1935 


by 


Hon. William E. Borah 


U. S. Senator, Colorado, 
Republican 


con 


~ for - consideration. ~ is 
¢ reason why notwithstanding ‘act 
that the committee thought the bill was 
unconstitutional, nevertheless, the com- 
mittee reported it out. 

We all know what happened. It was 
before the Senate for Z or 3 days on 
two. or three occasions, and then the 
leader of the Republicans, the majority 
leader, withdrew the measure from further consideration. 
The move after the first vote of the committee on the 

itutionality of the measure was purely political. 

I do not, of course, recall with complete accuracy how 
the. vote stood in the committee. I know that it was over- 
whelmingly of the opinion that the measure was uncon- 
stitutional. My remembrance or recollection is that there 
were only two or three pen tks nena go 

upon myself, 
no doubt the bill was not constitutional. I never have had 
since. 

I believe in the objective which these able Senators 
hese ee Lee et sone ora a 
complish. ve a profound or igh motives 
which moved them. No ons Gn alee in lynching. It 
is the most cowardly and brutal crime of which human 
beings can be guilty. But, as to the constitutional ques- 


I should be very glad to have the Supreme or 
upon the question if I knew of any way to do it wi 
stultifying my own convictions as to what the !aw means. 
To mind, if this kind of bill can be passed and sus- 
tained’ by the Supreme Court we have utterly annihilated 
all state sovereignty; we have broken down siate lines 
completely. I can see no escape from that conclusion. 


Fe 
te 


a 
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Massachusetts and American Bar Associations have care- 
fully analyzed and fully endorsed this type of legislation, 
and Y Chief Justice Hughes, of the Supreme Court, some 
years ago was a member of a national conference which 
unanimously adopted a resolution recommending such 
Federal legislation. 

Seventh. The San Jose lynching in California in the 
late fall of 1933, which started a new national demand 
for such a law, is one proof that lynchings are not duc 
to legal delays. Dean McMurray, of the University of 
California te School, at Berkeley, has declared that 
California’s recent record for criminal convictions is bet- 
ter than England’s. Moreover, the criminal courts where 
the San lan lynchings occurred were not congested with 
cases at the time, and the two white youths there lynched 
might have been promptly and impartially tried by jury. 

Eighth. Charges of crimes against women, even with- 
out opportunity to prove their truth or falsity, are statis- 
tically shown to be among the less frequent causes of 
lynchings; and many of the alleged offenses, which have 
led to lynchings, have been shockingly trivial. 

Ninth. Medical opinion more and more leans to the 
view that the: limitless barbarities of lynchings spring 
from a sadistic cn of madness, which can be repressed 
by community influence, and which, if not repressed, is 
only satisfied by unspeakable acts of savagery. 

Tenth. Mob law endangers, as does nothing else, the 
safety of all life and property, and the continuance of 
free government. 

Eleventh. The progress of civilization is measured by 
the successive triumphs of law over lawlessness. 


Twelfth. The proposed law is already strongly en- 
dorsed by highly representative organizations in every 
part of the United States, having a total estimated mem- 
bership of 53,570,000 men and women. 


Recently my attention was drawn to a volume by Dean 
C. Worcester which deals with methods adopted in the 
Philippine Islands, which proved effective in con- 
trolling tribal head-hunters. e old practice of head- 
hunting in the Philippine Islands a tly was not 
halted there by merely punishing individual offenders. 
Not until the comeeny was aroused by the varuiticg of 
villages in which head-hunters resided, thereby infli 
community loss, did that savage practice disappear. The 
lesson is not without significance even for America. 


The same economic principle is indeed invoked in the 
state anti-lynching laws to which I have referred, and 
properly, in the proposed Federal legislation. It is one 
definite purpose of the legislation, as submitted to the 
Senate, that economic pressure on taxpayers shall be 
brought to bear by | tion to prevent ices which 
have disgraced our nation at home and dishonored it 
abroad. 

It is fully recognized, I think, by students of this sub- 
ject that mobs rarely form without local sanction; that 
they are almost never organized without knowledge of 
the peace officers of a community; and that if, =o 
inception of this lawless ice, the community frowns 

upon it, the mob can rily be dissipated with little 
difficulty, and the violation of law averted. 
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lf, under the pro legislation, the taxpayers of a 
given community believe they will be subj to taxes 
to pay damages to the injured person seized by the mob, 
or to his family if he is slain, it must be obvious to any 
one who knows human nature that mobs will usually be 
halted in the beginning. 

Nor am I indulging in theory when I say this. Profes- 
sor Chadbourn, of the University of North Carolina, after 
caliing attention to the fact that in South Carolina the 
provisions of 4 similar state statute have been applied 
and damages have been collected from South Carolina 
counties in which lynchings have occurred, shows that 
in no instance where such damages were collected in a 
given county did a lynching subsequently occur in that 
county. 

We have, therefore, highly respectable authority on 
practice, as well as sound theory, to support what may 
at first blush impress as novel some not familiar with this 
legislative proposal. It is not novel. It has been tried. 
It has succeeded. 

It may suffice, broadly speaking, to make one or two 
further gen references to the problem, the proposed 
remedy, the reasonableness and moderateness of the sep- 
arate provisions, and the general £: is not 
declared to be murder under the pending bill. That is 
unnece We already have statutes dealing with 
murder. It will be noted that a peace officer is held ac- 
countable under the measure only in two instances : 

In the first place, if he fails to use all effort 
to avert a lyn in his community, thus out effort 
permitting a mob to take a prisoner to slay him, a ks 
attaches which is much more moderate than the one which 
attaches, for example, under a statute in my state for the 
less important offense of permitting a prisoner to escape 
from custody. 

The other offense—a graver one—is that where a 
sheriff, in violation of his - of = ng - law-abid- 
ing standards, conspires with mem Ts of a to bring 
about injury to a citizen who has been seized without 
lawful process, or to turn the prisoner over to those who 
intend to put him to death. .. that case, likewise, the 
gravity of which will be recognized by all who believe in 

orderly government and realize that civilization, after all, 
has only been attained through successive triumphs ¢ of 
law over lawlessness, a i officer is subject to impris- 
onment limited to 5 to 25 years. Certainly no one famil- 
iar with our criminal laws will regard such a penalty, 
to be applied by courts, as in any respect excessive. 
eee ae Sore. Sak 6 soe, eee ee 


in the travail of our. es reat crisis the ot Federal lection 
Y soak Geaefare 


of the constitutionalit 

tas nen slencod. | 7 fn aoe eee 
rie basis o constitutional argument in support 
of the measure, so that no one may contend that this 


aspect of our problem has been ignored. 
It should first be said that the Committee on 
ary has twice pronounced in favor of the legis- 
lation, once a year ago, and again this spring. That com- 
mittec’s membership of eminent lawyers gives us no little 
initial assurance in approaching the subject. 
Pro continued om page 164 


the Judici- 


CONGRESSIONAL 
DIGEST 





Borah, Cont'd 


regulation made by some Federal department, you can 
punish the officers and citizens of another state for not 
conducting themselves according to some Federal law in 
the matter of protecting life. 

I have been opposed to those propositions consistently, 
because I know they strike at the very foundation of 
state sovereignty. I believe we can only have a great 
Federal Union by having great individual sovereign states, 
and that when the latter are destroyed we may have a 
republic in name, but we will no longer have a republic 
in fact. 

Twenty years ago I declared: 

“A government from Washington by commission, re- 
duced to its last analysis, is no different from a govern- 
ment by satrapies from Rome. God pity this Government 
in the hour in which we shall look to Washington for 
that economy in public expenditures, that comprehension 
of the common needs, that devotion to the general inter- 
ests, the power and the willingness to correct abuses and 
distribute justice, all so essential to a democratic form 
of government, rather than to enlightened public opinion 
gathered up and crystallized into law through those 
agencies of government which reach back and down to 
the great body of the people—the sole sovereignty of the 
Republic. 

“If there is anything now well settled, worked out 
through centuries of test and trial, it is that each member 
of the Federal Government must have complete and in- 
depent control of all matters domestic and internal and 
which relate alone to the individual members.” 

I have already said I sympathize with that which the 
Senator from Colorado would accomplish, and neither 
do I regard this bill as a sectional bill. I do not think the 
South ought to take it as such. We all know tliat the 
crime of lynching is committed all over the country in 
the different states. So I do not regard it as a sectional 
bill at all, but I do regard it as in conflict with the most 
fundamental principles upon which this Republic rests 
and in violation of the spirit and purpose of our dual 
system of government. It strikes deep and it strikes hard 
at the whole theory of state sovereignty. And, after all, 
there is nothing in all the realm of government more 
essential to the happiness and well-being of the American 
people than the right of local self-government. 

It is my belief that this type of bill would not prevent 
lynching. The class of crimes to which lynching belongs 
can only be prevented by the education of the-people, by 
building up public opinion against it, and by bringing the 
people to realize that it is to their detriment and to their 
everlasting shame to have such crimes committed in their 
respective communities. Without the moral support and 
the intellectual backing of the communities in which such 
occurrences happen, the power of the Fedral Govern- 
ment will be perfectly futile in undertaking to eradicate 
this kind of crime. 

Therefore, I do not look at this measure as consti 
a remedy for lynching; I do not believe it will accompli 
that objective; I do not think it can be accomplished in 
that way. Any scheme which removes responsibility from 
the citizen cannot be in the interest of good citizenship. 

Let me say that the American Negro has always been 
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noted for his fidelity to American institutions. It is one 
of the distinguishing characteristics of the Negro. What- 
ever his faults may be, and all races have them, his fidel-° 
ity to American institutions, ‘his to his country, 
and his devotion’to the great underlying principles of 
our Government, as he understands them, are crownin 
virtues of the American Negro. We hear little talk o 
en and other “isms” from the lips of the colored 
people. 

When the Dyer anti-lynching bill was before the Sen- 
ate, owing to the fact that I was chairman of the sub- 
comune oe much ae soe — - a 
colored race for my position, and, na , from colo 
people generally, TUE © tay sddeuiding.& meas 
meeting of colored people in this city to in my 
position upon this question, which I did one Sunday 
afternoon. 

I undertook-to discuss it from the viewpoint of pre- 
serving the integrity of our Government as we had built 
it and of appealing to the colored race to respect our 
Government as it been constructed by the fathers. 
It is my belief that there were not a dozen individuals 
in os Fe a ce that ages who were not in full 
sympathy with my position when it was i to 
thems, do weeks Oak want to infringe upon 
the fundamental principles of Constitution ; I do not 
believe they entertain any desire to do that; but, in my 
opinion, if they should succeed in passing a measure of 
this kind they would be instrumental in dealing a blow 
at the American Government, constitutionally ing, 
the importance of which could hardly be overstated. 
have no doubt the Negro feels strongly about the prob- 
lem with which the authors of this bill would deal, but 
I pet be —, to present the question of mein. 
taining the integrity of our institutions to any group o 
Negroes, North or South. ” 

The Constitution of the United States is what is ex- 
pressed in the terms of the document itself. The Court 
may, for reasons which affect courts the same as they 
affect other individuals, come to conclusions which at a 
particular time seem to construe fairly the Constitution 
of the United States. I remember after the Civil War, 
when the reconstruction measures were on their way to 
the Supreme Court of the United States, measures which, 
in my opinion, did more to engender ill will in the South 
than did the war itself. Those 


measures were never fully 
passed on by the Supreme Court, but some i 
were had which has never since been approved by 
Sw e Court of the United States. Courts are human, 


and we must i and I have no criticism 
to make. I do not ask for ing more than a sincere 
devotion to the cause of justice as the court sees it. 

Chief Justice Marshall said: 
~““No political dreamer was ever wild enough to think 
of breaking down the lines which the states and 
of compounding the American into one common 
mass.” 

Now we have done that. We did it nnder the N. R. A.; 
we did it under the A. A. A.; and this bill is in perfect 
harmony with those two measures. Farenture $0 believe, 

Com continued on page 177 
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I call attention first to section 4 of article IV of the 
Federal Constitution, which reads: 

“The United States shall guarantee to every state in 
this Union a republican form of government.” 

It is hardly necessary to say that when mobs take over 
control of government and lawlessness is rampant, a re- 
publican form of government is denied, and Congress, 
if the emergency is deemed sufficient, is justified in mak- 
ing provision for a republican form of government, even 
as the President may use the Army and the Navy for the 
same purpose on due provocation. 

Even more important than that provision of the Con- 
stitution, however, is section 1 of article XIV of the 
Constitution, which reads in part as follows: 

“Ail persons born or naturalized in the United States 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the state wherein they reside.” 

Omitting, in part, the amendment continues : 

“Nor shall state deprive any person of life, liberty, 
or property, abuse due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws.” 

Section 5 of article 14 of the amendments provides: 

“The Congress shall have the power to enforce, by ap- 
propriate legislation, the provisions of this article.” 

Looking to this language we recognize a broad grant 
of authority to the Congress to legislate for the protection 
of the men and worr-n of this country who are affirma- 
tively declared by the Constitution to be alike citizens of 
the United States and citizens of the respective states in 
which they dwell. 

Law is always a measuring rod of civilization. The 
Great Charter of King John tested the boldly asserted 
progress of British freedom in the thirteenth century. 
Our Bill of Rights proves the dignity and achievements 
of our own age as it gauged the age of Washington. Yet 
certain it is, and it should be added, that our present 
drive on interstate crime and in behalf of reasonably 
secure American citizenship will never consolidate its 
forces until lynching is specifically added to federally 
barred offenses. Public opinion at last demands such 
action as an indispensable safeguard of our nation. The 
Attorney General of the United States cannot fully and 
effectively arm against the scattered but powerful criminal 
elements of our country without this specific er 
We must aid him and our nation by completing the mobil- 
ization of our effective forces without further delay. 

Certain living American principles which in the long 
run affect our conduct and determine history should be 
called into action. One is that ours is a government of 
laws and not of men; another, that —- to human 
beings and the equal protection of our laws are foremost 
concerns of the state. 

Every repetition of mob ity denies its victims the 
i i ial and the equal . 
by the Constitution. 

i usurp the combined functions of 
judge, jury, and executioner of his fellow men; and 
whenever any state fails to protect such rights, I 
submit that the Federal Government must do its utmost 
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to repair the damage which is then chargeable to all of 
us.—E-tracts, see 3, p. 192. 


WwW 


by Hon. Robert F. Wagner 
U.S. Senator, New York, Democrat 


* Senator Wagner, co-author, argues 
that reliance upon local action to prevent lynching is 
wrong in principle and futile. 


Viewep even in its narrowest 
punishment without law means punishment of the inno- 
cent. No less distressing than punishment of the innocent 
is the infliction of punishment out of all proportion to 
the crime. Of the 28 victims of lynchings during 1933, 
15 were charged with only minor offenses. Of the 16 
names upon the roll of infamy in 1934 only 10 were even 
accused, much less proved guilty, of major crimes. Five 
were tortured for such trivial departurés from good taste 
as writing an insulting note, using opprobrious ; 
fist fighti banyan stealing. To cap 
the climax, one unfortunate was shot during the sport of 
a man hunt for another. 

I have heard the claim that horrible crimes provoke 
whole communities to uncontrollable bursts of passion; 
but this plea can never rectify the severe punishment of 
the trivial offender, or the torture of the innocent. Be- 
fee. ens coviiees code of law recognizes 
is to the individual and is unpremeditated in in- 
ception and swift in execution. But the crime of lynching 
is all too frequently accompanied by planned and pro- 
longed orgies of mob brutality that would have shocked 
the soldiers of the Inquisition. 

We may read the lurid stories of the blood-lusty Roman 
tyrants without finding ing more horrible than the 
stories of whip, of lash, and of ing brand that accom- 
= our exhibitions 


of primitive torture. Even 
his Rago shee crustee aes 
turn to his emperor for some si 

conse? bet Gheva ia aimriieaiin te fury of aeaaieined 

mob is unleashed upon its helpless victim. 
But it is only when we turn from its individual to its 
ial implications that we grasp the full menace of the 
crime of lynching. There is no concealing the fact that 
this practice is directed primarily against the members 
of a single race, which has suffered of the 554 out- 
rages inflicted since 1918. ny ® i 
oe a terrible resentment among 
over 12006000 people the United S who live 
under and not apart from our Constitution who have 
demonstrated their willingness to die heroically in its 


A ee 
single race. iolating all American 
of ing is a defiant assault upon 


. When the killing of George Armwood 
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however, that when the sky shall have cleared, when the 
troublous days shall be over, and we shall come to realize 
the value of this Union and the institutions under which 
we live, we will do as our forbears did after the Civil 
War—we will swing back to the great principles and 
abide by them. I am not disturbed because of things 
which happen in troublous times. While I do not always 
“go along,” I nourish the belief that in the end the sound 
common sense, both among the masses and among the 
leaders, will prevail. 

Abraham Lincoln said: 

“To maintain inviolate the rights of the states to order 
and control under the Constitution their own affairs by 
their own judgment exclusively is essential for the pre- 
servation of the balance of power on which our institu- 
tions rest.” 

There is the cornerstone of this Federal Republic. Mr. 
Lincoln did not enjoy the reputation of being a great 
constitutiona! lawyer, but no mortal man ever had a 
firmer grasp of the aims and purposes and principles of 
the Government for the preservation of which he yielded 
up his life. 

There can be no such thing as a great Federal Union 
without great states. There can be no such thing as a 
Federal Republic unless the states at home preserve their 
rights as sovereign states to the extent to which the Con- 
stitution has defined them. 

If this bill does not wipe out state lines, if the A. A. A. 
does not wipe out state lines when it deals with a farmer 
in my state, if the N. R. A. does not wipe out state lines 
when it runs a grocery store in my state, I do not know 
by what means we could wipe out state lines. 

It is not alone because I am opposed to this bili, but it 
is because I believe in the principle which it seems to 
me the bill violates. This principle is so plain, so vital 
to our Federal Republic, that it would be shameless moral 
cowardice in one who sees it, as I do, not to maintain it.— 
Extracts, see 7, p. 192. 


A 


by Hon. Millard F. Tydings 
U. S. Senator, Maryland, Democrai 


* Senator Tydings doubts that the 
passage of the bill would accomplish the purpose designed 
and objects to its penalties upon counties. 


| an sorry to say that in the State of 
Maryland recently there was a lynching. I desire to 
point out that on that particular occasion State troops 
were rushed to the scene, but apparently insufficient 
numbers of them were there, and the le broke into 
the jail, got hold of the culprit, and killed him. How- 
ever, the Governor did not stop there. The attorney 
general of the State and a battalion of the National 
Guard went into the community in an attempt to ascer- 
tain who uad been guilty of this offense. The matter 
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wound up in a riot in that section, and for a long while 
it looked as if additional blood would be spilled. 

I do not mean to condone the lynching at all, but what 
I do mean to point out is that even with the best of 
intentions a State executive, really on the job, and with 
the National Guard at his disposal, and with a desire 
not to have lynchings, and to punish those implicated 
in lynchings, quite frequently finds that in the face of a 
mob he is powerless to carry out the law. 

Governor Ritchie, in my State, won the commendation 
of people of humane instincts all over the country. To 
some extent it affected his political career, perhaps. I 
do not think, however, that was the deciding event. At 
any rate there was the Governor who perhaps did not 
act quickly enough, or did not do this, that, and the 
other, as we look back upon it, but who had every desire 
to throw around the accused every safeguard possible, 
and further than that, to in after the deed was done 
and to right the wrong so far as he could. That happen- 
ing shows the futility, almost, of trying to find those who 
really were guilty of the offense. I simply make that 
observation to show the difficulty even when it is in- 
tended by high authority to bring order out of chaos in a 
situation of that kind. 

I know that the Senator from Colorado, in introduc- 
ing this bill, was actuated by instincts and attributes of 
humanity, and I have tried to bring thyself in line with 
his general thoughts. One of the difficulties I have 
found in supporting the bill—and I wish to overcome 
all of them that I can—is that when the courthouse is 
sold, so to speak, or when the $10,000 fine is levied on 
the county, I do not like to levy an extra tax or assess- 
ment on law-abiding le who in that icular com- 
munity were opposed to the crime of lynching. I happen 
to know that in this particular case many people in the 
community were just as much opposed to it as the Sen- 
ator was. 


Yet under the terms of the bill we would tax them for 
their proportionate share of the $10,000. I suppose the 
Senator’s answer to that question is, “That is true”; 
but there is no better way we could find to bring some 
measure of recompense to the children or the o: 
of the man who had been | . As that was the best 
way we could get at it, we had to. do it in that way. 
Nevertheless, “ — remains that a does i, in- 
nocent people who no part in the’ lynching, to 
that extent we are embracing the very thing which we 
seek to eliminate. 

My own feeling in the matter is that I should like to 
see every State in the Union, rather than the Federal 
Government, take whatever action it could logically take 


to discourage and minimize the promptings 


I myself believe the number of lynchings is declining. 
My own State had a very enviable record. I am 
sorry that recently that record was not maintained. 
should like to support ag Fg gen I could which 
would eliminate lynching. My only fear is that I doubt 
very much that we will accomplish what we hope by the 

discussing. 


bill which we are now di 
Con continued on page 179 
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took place upon the Eastern Shore of Maryland the Gov- 
ernor and the State troops were helpless before the _ 
of the mob. The attorney general was threatened wi 
death because he sought to obtain the arrest of the cul- 
prits. In another recent case the lynchers-burned the 
courthouse itself. This destruction of a temple of justice 
was more than a concrete example of contempt for -law. 
It was symbolic of the inconsistency between the concept 
of law and the practice of lawiessness. 

There is no better evidence that lynching is an attack 
upon law than the claim boldly made by some of its 
apologists that it is mecessary to cure the law’s delay. 
What could be. more grimly ironical than this lawless 
impatience with the slowness of the law? What could 
refute this contention more completely than the proof 
that since 1928 over half of the people lynched have been 
snatched from the custody of peace officers or dragged 
from the cells of battered jails where they were already 
in the hands of justice? What evidence is there that 
those so anxious to hasten the law have been eager to 
prosecute those who interfere with its processes? 

This lawless practice is alarming not only because it 
oversteps the boundaries of government. It is particu- 
larly serious because it corrupts government and inocu- 
lates public officials with the virus of the mob. Not long 
ago a high executive extolled the mass killing of two 
men and promised executive pardon to anyone convicted 
of the crime. When representatives of the State condone 
the subordination of law to lawlessness, then, indeed, the 
time for remedy is at hand. 


Even more significant is the effect upon the atmosphere 
breathed by the general public. When Claude Neal was 
tortured to death four to seven thousand people, respond- 
ing to a 15-hour notice by wire, by radio, and by the 
press, gathered to watch the sport. Who can measure 
the lifelong effect of this spectacle the little children 
who were present at the scene, and who shrieked with 
crazed delight as they plunged their sharpened sticks into 
the burning flesh? 

Events of this .sature cannot be localized in their effects. 
We are living in a trying age. In every nation of the 
world force is now at war with reason, the reign of ces- 
potism is contending with the reign of law, while violence 
and persuasion are struggling for mastery. In such a 
period of flux, prejudice and hatred recognize no arbitrary 
bounds. It is but a short step from summary treatment 
of those suspected of crime to supression of every shade 
of economic or political opinion that disagrees with a 
transitory majority. fire cannot be localized until it 
is extinguished, 

The plea has been made that lynching can be ended by 
State action alone; but the plea crumbles under the 
of as Tac tht Beet carry. There have been 5, 

= in the United States since 1882, and 280 since 

ince the turn of the century only eight-tenths of 

1 per anata saieapptbene eaieeneioenean i 
ecution, and in only 12 instances oe convictions resulted. 


Thirteen years ago, that the States 
would stamp out Cea eae 
feped to pale-toe Deel GaneaneeLae Since then only 
six States have passed laws to restrain lynching, and in 


the Senate re-. 


only one of these States had the problem been a serious 
one. 

Reliance upon local action alone is wrong in principle. 
Hew can local action alone prevent besa which occur 
just when sober public sentiment become engulfed 
in the passions of the mob and when the agencies of law 
enforcement are prostrate or unwilling to intervene? One 
might as well expect an epidemic to cure itself, or by its 
own good will prevent its ravages from extending to other 

of the community. Federal assistance is imperative 
if lynching is to be stopped. 

This bill does not invade State rights. It interferes 
only with mob rule. Nowhere is the sentiment against 
lynching stronger, nowhere is the desire for Federal as- 
clones in combating the scourge within their midst 
more predominant than in those areas where lynching 
has reached its peak. Fifty-three million people, without 
regard to locality or walk of life, have united in eens 
for the enactment of this Federal anti-lynching law. The 
sentiment for such a law is as wi d as the impulse 
of humanity; it is as deep-rooted as the spirit on ae Amer- 
icanism ; it is as imperishable as our Bill of 

In the history of this country no campaign for civil 
justice has been in vain, and public opinion in the 
United States will never be satisfied until “Judge Lynch” 
is smothered under a wee) "aia of national resent- 
ment.—E-tracts, see 4, p. 1 


by Hon. Arthur Capper 
U. S. Senator, Kansas, Republican 


* Senator Capper expresses himself 
constitutional 


as convinced that the bill is and that its 
passage will go far toward emi lynching. 


Ir seems to me the Costigan-W: T 
anti-lynching bill must to and command oe ber 
port of every Member of the en Senate whe Meee ier 
and order. 

I am not going to recite the great volume of statistics 
which tells the story of the prevalance of lynching in this 
country. Everyone knows that this blot on our civiliza- 

tion, lynch law, is far too prevalent in the North as well 
as inte Sout, and neither its victims nor its execution- 


into a gruesome relation of stories 
Sli kite ear tat Gee ot 
cruelty and barbarity, of =a ethers 
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In that connection a lady came to my office the other 
day asking me to support the bill. By way of arriving 
at her viewpoint I said: “What would you have done if 
you had met Hauptmann the day after Mr. Lindbergh’s 
baby was discovered dead?” She said, “I would have shot 
him down in cold blood, without the least hesitation.” 
Yet the laay was there asking me to support anti-lynch- 
ing legislation !—E-xtracts, see 9, p. 192. 


Ww 


Hon. Tom Connally 


U. S. Senator, Texas, Democrat 


* Senator Connally argues that Con- 
gress has no authority to enact legislation giving the Fed- 
eral Government power over state governments, as pro- 
vided by the pending bill. 


Tue vice in the attitude of many 
who propose departures from our well-known balances 
between the States and the Federal Government, is that 
they propose to give the Federal Government the power 
to determine when the State has properly punished peo- 
ple, and if the State has properly proceeded then the 
Federal Government will not intervene. The power to 
decide when and how the State government has per- 
formed its function is the power to oust the State com- 
pletely, because it is a power to decide when the Federal 
Government shall intervene. 

Within its proper sphere the Federal Government ma 
enact any law within its constitutional power, and su 
a law operates directly on the citizen. It does not oper- 
ate through the State as a subdivision of the Federal 
Government. It operates directly on the citizen, and the 
citizen is amenable to the Federal Government. 

The State within its proper sphere may enact a law. 
It operates, not through the counties but directly upon 
the citizen himself. The citizen owes two allegiances 
There are two responsibilities. For instance, the Federal 
Government levies income taxes. We do not apportion 
those taxes to the States, but those taxes operate on 
every citizen of the Republic, and that obligation is an 
obligation which he owes to Washington. The State 
may levy an income tax or other tax, and it operates on 
the citizen directly in its own way. 

When it comes to a criminal law, if the crime is one 
over which the United States Government has jurisdic- 
tion to deal, the citizen is guilty or not guilty, as the facts 
may indicate. For instance, the Federal Government had 
a prohibition law and the States had prohibition laws. 
If a man sold liquor in violation of both laws, he could 
be punished twice. y? Because he owed the obliga- 
tion to the Federal Government to observe its law; and 
when he violated the Federal law, he was punishable in 
a Federal court. If by the same act he violated the law 
of Virginia or the law of Nebraska on the liquor 
tion, he was subject then to punishment in the State 
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courts, and the Federal conviction could not be urged as 


a bar. 


The Supreme Court of the United States says that the 
only power which possesses under the four- 
teenth amendment is the power to pass Fecleral legislation 
making ineffective, innocuous, and void such acts of the 
State legislature or of the governor as are in violation 
of the fourteenth amendment. When that is all the 
power which is possessed, whence ccmes this m 
power to enact the proposed bill? What law of a State 
is being complained of here? Go and search the statutes 
and the constitutions of all the States in the Union and 
bring back a statute which violates the fourteenth amend- 
ment! Of course, not only the courts but the Congress 
would have the power to make such statute ineffective 
and void. The Supreme Court says that that is the 
whole power which the Congress possesses. 

An examination of these decisions of the Supreme 
Court should convince any searcher for the truth that the 
first section of the fourteenth amendment applies only to 
State action and is a prohibition on State action alone; 
that it does not add to the ri of individuals against 
other individuals. This bill deals with individuals. It 
seeks to hold responsible private individuals for indi- 
vidual acts, whereas the whole theory .and basis of the 
fourteenth amendment is that it acts upon the States 
and upon State action; and that it does not authorize the 
Federal Government to invade the domain of rights for 
whose protection the citizen must look to the State and 
to prescribe the character or the degree of protection to 
be vouchsz fed such rights. 

These decisions announce the doctrine that, so long as 
the State does not itself by some State action deny equal 
protection of the laws, the Federal cannot be in- 
voked, and, in the event of such denial by a State, only 
that degree of Federal power sufficient to correct the 
action of the States in violation of the amendment may 
be invoked. The affirmative Federal right created 
by that part of the fourteenth amendment is the right 
to be exempt from discriminatory action on the part of 
the State. Such is the general scope and purpose of the 
amendment. 

This bill, in its first section, provides— 

“That the phrase ‘mob or riotous assemblage’ * * * 
shall mean an of three or more 
paren ac ere ce eee cee oe 

e purpose of killing or injuring any person in 
custody peste HE officer or suspected of, charged 
with, or i of the commission of any crime.” 

By what process of reasoning does it become murder 
prawe rece a ee not murder when =~ 
men kill another what theory is it suggested that 
Government should step in and condemn a crime when 
committed by three men and should refuse to step in 
when the same crime has been committed by two men? 

In order for this bill to be invoked it is provided that 
the person assaulted or inj in one case at least, 
must be in the custody of a peace officer, or he must be 

ed of a crime or with or convicted of a 
crime. Is it giving equal protection of the law to the 
Con continued om page 181 
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I do desire, however, to call attention to the fact that 
persistent propaganda calculated to make it appear that 
rape is practically the sole cause or excuse for lynching 
and that Negroes are lynched only for crimes against 
white women is not true. Men are tortured, maimed, 
killed for minor crimes; all too frequently for. imaginary 
offenses. 

Every such mob crime weakens the moral fiber of the 
people who participate and many of those not actually 
participants and tends to the substitution of mob law for 
statute law. 

Surely no one needs to argue the injustice, the danger, 
the shame of lynching. That much is conceded. Lynch- 
ing works a gross injustice, because the accused is denied 
the fundamental and constitutional trial by due process 
of law. This injustice operates most generally against 
our colored citizens. Will anyone deny that, as a race, 
these are good and loyal citizens? Has this race ever 
been lacking in loyalty to our country and our flag? Will 
not its record, in peace and in war, compare very favor- 
ably with any other class of our population? not 
the splendid force of 400,000 N in the Military 
Establishment of the United States during the World 
War speak with sufficient emphasis of their valor, of 
their devotion te their country! 

By what process of ing can anyone justify the 
people of ths race being denied the coniteliaiad right 
to trial by jury when accused of crime? There can be 
only one answer to that question. 

Lynching is not on’y a monstrous injustice to those 
persons lynched and to the group against which it is 
chiefly practiced; it also is a r and a menace to 
orderly government in the United States. 

Moreover, it is a shame and a humiliation and a dis- 

ce to the name of America among the nations of the 
world; it holds up to scorn, it sets at naught our pro- 
testations about democracy, justice, equality before the 
law. It cannot be tolerated for long if our Republic is 
to endure. 

I do not know that this measure, enacted into law, will 
bring an end to this barbaric hangover from the Dark 
Ages. I do believe it will go far toward curbing lynch- 
ings and bringing about o ly government by law; and 
we should do everything in our power to bring this about. 

One of the chief talking points urged against this mea- 
sure is the question of ite constitutionality. I am not 
disturbed by that question. To my mind, it has been very 
ably disposed of by speakers supporting the proposed 
legislation. To those worrying about the ali uncon- 
stitutionality of the bill I suggest that it is duty of 
the courts to pass on the constitutionality of legislation 
enacted by Congress. If this measure is unconstitutional, 
its opponents need not its ever ing the 
permanent law of the land; the courts will take care of 
that by promptly setting the act aside. 

I can see no reason for a prol argument in 
port of this measure. Hi Geeyoces ace ts loadable, Hh 
motives so much in the interest cf humanity, its need so 
manifest, that I cannot understand why anyone should 
oppose its passage. I intend to vote for the measure if 
given the opportunity —E-tracts, see 4, p. 192. 


by The Senate Committee 
on the Judiciary 


*% The Senate Committee on the Judi- 
ciary reports that the bill does not propose invasion of 
states’ rights but that its passage will aid state authorities. 


Tue Committee on the Judiciary, to 
whom was referred the bill (S. 24) to assure to persons 
within the jurisdiction of every State the equal protection 
of the laws by discouraging, preventing and punishing 
the crime of lynching, having considered the same, report 
the bill favorably to the Senate and recommend its pas- 
sage. 

The Committee, during the Seventy-third Congress 
and during the Seventy-fourth Congress, has given much 
consideration to this bill, Hearings were held by a 
subcommittee at which evidence was presented demon- 
strating to the committee’s satisfaction the continuing 
and increasing need for Federal legislation of this 
character. 

When a measure similar to the pending reported bill 
was before Congress in 1934 and its enactment into law 
appeared to be more than a possibility, two ings 
occurred in January, 1934, a month prior to the public 
hearings conducted by this committee. ing the months 
from January 30 to June 8, 1934, when public opinion in 
favor of legislation to curb the practice of lynching was 
particularly articulate, no i occurred. During 
the first week of June, 1934, word was generally cir- 
culated that hope for the enactment of the pruposed 
measure had been abandoned. On June 8 there was a 
lynching in Mississippi, followed in rapid succession by 
two lynchings in Alabama, 1 in Texas, 1 in Tennessee, 
1 in Louisiana, a third in Mississippi, a third in Ala- 
bama, 1 in Georgia and 1 in Florida. By March, 1935, 
3 lynchings occurred. 
Poe je ewe — it is — than e — 

at the practice o ching, coupled with a complete 
failure of the government of those States involved to 
apprehend and punish the participators of these crimes, 
supports the need for Federal legislation. 

In the Sixty-seventh Congress a bill (H.R. 13) hav- 
ing similar purposes to the pending measure was 
by the House of ap wagon: but was not allowed 
to reach a vote in the Senate. At that time the con- 
stitutionality of this legislation was discussed in much 
detail. The committee had the benefit of briefs sub- 
mitted at that time in support of the so-called “ 
bill” by attorneys of national reputation. Favorable re- 
ports of the Judiciary Committees of the House of Rep- 
resentatives and the te arrived at the conclusion that 
the legislation was clearly constitutional. Numerous 
court decisions were cited in support of this conclusion. 

After giving earnest thought to the consideration of 
S. 24, the ccmmittee has reached the conclusion that as 
amended the bill is constitutional and should be passed. 
It is the opinion of the committee that the proposed 

Pro continued on page 182 
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innocent man who is charged with no crime, who has 
committed no crime, who has not been arrested and 
charged with a crime to say that if he is assaulted, if he 
is attacked by a group of three or more and his life 
is taken or he is injured, the Federal Government will 
not step in, whereas if he is charged with a crime, if he 
has been convicted, the Federal Government will in 
and bring him under the aegis of its protection? Is it 
equality of treatment under the Constitution to give a 
greater degree of protection to one who has violated the 
laws of his State, who stands charged with a heinous 
crime, perhaps, and to deny that same degree of pro- 
tection to the man whose hands are innocent of his 
neighbor’s blood and whose soul is unspotted by the 
commission of any crime? 

Supporters of the bill say it is not their purpose to 
include within the provisions of the bill a denunciation 
of a crime if committed in a labor dispute. Let us see 
what is the situation presented. 

A man working in a factory, or in a shop, or on a 
railroad, working to gain a livelihood for his family, 
committing no crime except the crime ef working, is as- 
saulted in a labor dispute by a group of more than three 
men. His life may be taken, or he may suffer bodily in- 
jury. Under the terms of the bili the Federal Govern- 
ment would not step into the case. c 

However, if those individuals are not engaged in a 
labor disturbance, if they are acting through malice or 
passion, if they are acting through the compelling motive 
of some private grudge, and three or more of them as- 
sault or attack another private individual or kill him, 


then the Federa! Government would step in, hail them © 


into court, and try them under the terms of the bill. 

The bill does not content itself with making it a crime 
for individuals who may come within its terms, but it 
brings within the condemnation of the court the county 
in which the offense may be committed. It also brings 
within the compass of the bill’s denunciation the county 
into which those who are guilty may take the victim. 
Is it fair or is it just to the innocent taxpayers of a 
county, who may be in nowise guilty of any offense 
under the bill or under the State law, to have their 
county penalized by the assessment of fines and of money 
penalties because certain lawless individuals may take the 
life of another individual or may inflict bodily injury 
upon him? 


Our theory of government is that the Federal Govern- 
ment is supreme within its own sphere of action and 
that the State government is supreme within its sphere 
of action. When did it become constitutional for the 
Federal Government to drag into a Federal court a sub- 
division of a sovereign State and lay heavy penalties 
upon it? If that be constitutional, then we may try a 
State in a Federal court, because if we can try.one 
subdivision of a State we can try all the subdivisions of 
the State, and all the parts being equal to the whole, 
under the theory of the Senators who offer the legislation 
the Fuderal court could arraign at the bar a great sov- 
ereign Commonwealth and lay down upon it penalties 
and forfeitures because it had not complied with some 
Federal rule of action. 


JUNE-JULY 
1935 


How would the fathers who wrote the Constitution 
and those who took part’in the early-history of the Re- 
public view any such doctrine declared here in the Sen- 
ate of the United States? 

This is a time in which, beyond the borders of the 
Capitol, we hear many against our form of gov- 
ernment. We hear those who would change its structure 
and perhaps destroy it. Others would modify and re- 
vise our institutions. Daily and nightly over the radio 
and in the public forums we hear various groups of 
doctrinaires who, taking advantage of public dissatisfac- 
tion and of unrest among the body of our people, pro- 
pose their curious nostrums and’ their new remedies for 
the ills which they conceive to be besetting us at this 
time. 

I am not surprised to hear those demands beyond the 
Capitol but it is alarming when we have other revolution- 

doctrines - imed upon the floor of the United 
States Senate itself. When Senators rise in the Senate 
and advocate radical departure from the judicial and 
political policies of the past, it causes me more disturb- 
pa than .. — — ne J o— misguided 
and misguiding prophets of evil beyond the precincts of 
the Capitol. ; . 

I do not defend lawlessness or lawbreaking. I de- 
plore lynching as much as does the Senator from New 
York and as much as does the Senator from Colorado. 
I am opposed to murder in any form, no matter whence 
it may come. _ 

The Senator. from Colorado cited the fact that there 


are 11 States ir the Union which have anti-lynching 
laws. In that list the name of Colorado does not appear. 
In that list the name of New York does not appear. 
There can be no question of the constitutional power of 


the State of New York to enact an anti-lynching law. 
There can be no question of the power of the State of 
Colorado to enact such a measure. I am wondering why 
these distinguished Senators, these eminent lawyers, 
versed in the constitutional law and history of the United 
States, have not exerted themselves devoted their 
efforts and their labors to securing the enactment by the 
State of Colorado of an anti-lynching law? Why has 


edged powers at the present 
time enacted an anti-lynching law? Is it any less a crime 
if the act should be committed in New York than if it 


1 Ged thet auc genInNE chee nonapr oo 
Sai t powers as those sought to 
under the bill we are discussing fall i 
peas of State authority. Let us 

us leave intact the balance between the Fi 
the State a ity. i 
State that 
and let us 
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legislation is “appropriate legislation” to discou and 
prevent the evil of lynching wherever in the United 
States that evil exists or is or may be committed. It is 
the belief of the committee that the proposed measure 
does not propose an invasion or subversion of the rights 
of States. On the contrary, the measure is an aid to the 
several States in assuring to their citizens the equal prq- 
tection of the laws, both State and Federal, to which..all 
citizens are entitled. 


vw 


by Charles H. Tuttle 
Former U. S. District Attorney, New York 


* Mr. Tuttle presents arguments in 
support of the constitutionality of the Costigan-Wagner 
bill. 


Tue time has come when the Nation 
should defend itself against this national evil which has 
assumed colossal proportions. Whatever our views of 
States’ rights may be, we must recognize that under 
present-lay conditions in the solution of national ques- 
tions, State boundaries are becoming less distinct. This 
change is due to social development, to science and in- 
vention, and rests upon the closer relations of trade and 
amity which exist between communities. More and more 
the national resources are called for the making 
of local improve:uerts within the several States and for 
the reef of their yopulation from economic and physical 
distress. Hardly, thevefore, does it seem fair that where 
the National Government is, on the solicitation of State 
and local communities, making ever-increasing investment 
among them, they should deny to the National Govern- 
ment an interest and a voice in preventing in their own 
midst recurrences of mob insurrection which destroy the 
security of the national investment and which under- 
mine the strength of the national credit and of the na- 
tional institutions. 

Surely, nothing in our National Constitution prevents 
our National Goverurent from undertaking an act 
of self-preservation and from ecting itself against 
the consequences of the break-down of due of 
law through State inaction and of wholesale discrimina- 
tion in the effective protection of the laws through the 
tyrannies of mob rule, 

The power thus to protect the Nation against internal 
national dangers of this character were expressly con- 
ferred upon the United States Constitution 
in Section 4 of article IV; and in Section 1 of article 
XIV (fourteenth amendment). 

By necessary implication, as well as the express 
eaten of the fifth section = the fourenth _— 
ment, Congress not ie power but to 
protect the rights conf or pasando 
eral Constitution either by express d*claration or by im- 
plication. The Supreme Court has rniformly held that 


the National Government has the power, whether ex- 
pressly given or not, to secure and protect the rights 
conferred and guaranteed by the Constitution. The 
Supreme Court has accepted as essential to the national 
supremacy the necessary doctrine that Congress, in the 
absence of a positive delegation of powers to the State 
legislatures, may, eo own legislation, enforce and 
protect any rights derived from or created by the Na- 
tional Constitution. 

Furthermore, the protection which these sections of the 
Federal Constitution throw arouné the rights which they 
guarantee is a protection not only against their violations 
by a State ing in its corporate capacity, but also 
against their volation by individuals acting in any official 
capacity derived, directly or indirectly, from the State. 
In consequence, any ministerial, executive, legislative, or 
judicial officer, deriving his authority, directly or in- 
directly, from a State, who invades any of these guar- 
anteed rights is acting unlawfully ; and Congress has the 
power to enact proper legislation to protect these rights 
from any such invasion. 


Indeed. the Supreme Court has applied -the fourteenth 
amendment to mere matters of administration by local 
officials even though the municipal or State law under 
which they were acting contained in itself no arbitrary 
discriminations and no denials of due process or the equal 
protection of the laws. 

It follows from the foregoing that nonaction of an of- 
ficer of the State is reached by the fourteenth amend- 
ment as much so as if he acted positively and directly. 
In other words, if an officer stands by and refuses to 
protect a citizen and does not act with the forces at his 
command in the face of impending or threatening danger, 
it is just as much an act of the State under the four- 
teenth amendment as if he had taken part in the lynch- 
ing himself. Indeed, the nonaction of an officer is as 
much the act of the State as the direct and positive act 
of the a and may be eee oo the a 
amendment by appropriate legislation by Congress. Were 
this otherwise, the fourteenth amendment could be nulli- 
fied in any State by wholesale nonaction of the State or 
local officers. 


These principles readily sustain the constitutionality of 
the anti- ing bill. 

This bill is expressly limited by its own definitions to 
official action or non-action eatin in the denial of due 


process or the protection of the laws. It applies 
only to persons injured or killed through mob violence 
on account of race, creed, or color, or with the purpose 
or consequence of depriving the victim of due process of 
law or the equal protection of the laws where such per- 
scn was suspected, accused, or convicted of any crime or 
offense or in the custody of any peace officer. 

In other words, this statute does not seek to reach all 
cases of assault or murder through violence or all cases 
in which human rights have been denied or destroyed 
ee . It in no sense attempts to set up a 

the Federal Geveniion-s ahoes vie 
to a , Supervisory, or 
concomitant power in connection with the administration 

Pro continued on page 184 


CONGRESSIONAL 
DIGEST 





Connally, Cont'd 


education which has already made such a great advance, 
and we shall in time, as nearly as any people can meet 
any question, as nearly as any people can be perfect in 
any regard, solve most of the evils at which the bill is 
supposed to be directed.—E-xiracts, see 4, p. 192. 


Ww 


by Hon. James F. Byrnes 
U. S. Senator, South Carolina, Democrat 


* Senator Byrnes says the fining of 
counties for lynchings has been tried and proven a failure. 


| BELIEVE that lynching is murder 
whenever the victim of the mob dies at their hands. It is 
impossible for me to understand how men, and par- 
ticularly lawyers, can make a distinction between lynch- 
ing a human being when that crime is participated in by 
three persons, and the murder of a human being by an 
individual. I can conceive of no defense for it. Lynch- 
ing, like any other form of murder, is.a violation of the 
law of God and of man. For it I have never made, and 
never will make, an apology. 


I know that those who have participated in the com- 
mission of such offenses have argued that their action 
was due to the fact that the law was not enforced; that 
delays prevented the enforcement of the law; that law- 
yers would appeal from the decisions of lower courts, 
delay punishment being meted out to the criminal, and 
that has been the excuse of many who have been guilty 
of the crime of murder, called “lynching.” 

To me it has always seemed that when a human being 
is killed by three persons rather than one, instead of 
lessening the offense it but exaggerates and aggravates 
the offense. 

While this is true, I know that in the light of history 
wi". reference to lynchings in this ceuntry nothing could 
be more unfortunate than the enactment of legislation of 
this character. 


In order to get an idea of the views of the committee 
in igs the bill, I have examined the report. After 
setting forth the details of the measure, the report of the 
committee stated the reasons for this proposed legisla- 
tion—that while the committee was considering this bill 
from January to June no lynchings occurred in the 
United States; that during the first week in June 1934 
word was generally circulated that hope for the enact- 
ment of the measure had been abandoned, and on.June 
8 there was a lynching in Mississippi. 

Because we may fail to appreciate what has happened 
throughout the Nation, it is interesting to note that state- 
ment. When word that the bill was not lixely to pass 
was generally circulated—I do not know who circulated 
it, but it seems, according to the report of the Judiciary 
Committee, that word was generally circulated through- 
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out the Nation in the first week of June 1934, that there 
would be no legislation at that session—immediately, 
away down in Ss that information was made 


known, and then a lyn occurred on June 8; and . 
then the information drifted over into Alabama, and two 
oe occurred in Alabama. It seems that those in- 
ividuals for 6 months had been waiting to lynch some- 
one, waiting for the opportunity to commit murder. 
Finally, when the information came to them that the 
Judiciary Committee would not report the bill, they im- 
mediately proceeded in Mississippi to have 1 lynching, in 
Alabama 2, in Texas 1, in Tennessee 1, in Louisiana 1, a 
third in Mississippi, a third in Alabama, in Georgia 1, in 
Florida 1; and it is stated that by March 13, 1935, 3 
lynchings occurred. So evidently from January 1 until 
March 13, 1935, the information must have been gen- 
erally circulated throughout the country that there would 
be no legislation on the subject at this session, and the 
I _ proceeded to kill human beings because of that 
act 

The committee said: 

“It is more than a coincidence that the practice of 
a’ is practically stopped when Federal legislation 

esigned to curb this practice is pending in Congress.” 

That immediately follows the statement that between 
January 1 and March 13, 1935, while legislation was 
pending, three lynchings occurred ; but the declaration of 
the committee is that if a bill is pending there will be no 

chings. Therefcre, it follows that the sane, sensible 
thing for the Senate to de js to it anti-lynchi 
legislation to be pending, and thereby, according to the 
committee, make impossible lynchings in this country. 

Senator Costigan gives another reason for having the 
bill reported at this time. He says that one reason why 
the biil would stop lynchings is that— 

“The proposed law would bring the pressure of tax- 

ing public opinion, as well as the support of peace 
Sears, to guard counties against mob violence, well il- 
lustrated in the case of South Carolina, where further 
lynchings have not occurred in certain counties of that 
tate after the financial penalties were imposed.” 

The Senator refers to the fact that in South Carolina 
there is a statute authorizing the beneficiary to bring an 
action against the county in which a human bela fae 
his life as a result of the action of a mob, when he is 
“lynched,” and no other word is used, without authority 
ot law. He can sue the county for $2,000. 

That statute was enacted pursuant to a provision of the 
State constitution, for it is written in the constitution of 
the State of South Carolina that the beneficiary of the 
victim of a mob has the right of action to which I have 
referred. 

The clause penalizing a county in the case of a lynching 
was offered in the constitutional convention by the late 
Senator Tillman. He stated at the time that it might not 
prove effective, that he doubted its effectiveness, but that 
it might serve as a scarecrow. The adoption of the pro- 
vision by the constitutional convention was solely in ex- 
pression of the law-abiding sentiment of the people of 
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of the criminal laws of the State. It deals only with 
those instances where the personal rights guaranteed to 
all American citizens by the fourteenth amendment have 
been invaded by mob violence with the active concur- 
rence or th the nonaction of State or local officers, 
or where such rights cannot, by reason of ‘local con- 
ditions, be properly vindicated in the local courts. 


As has already been stated, the fourteenth amendment 
not only prohibits certain action or nonaction by the sev- 
eral States and public and local officers but also, by 
necessary implication, confers upon American 
citizen and guarantees certain rights which the Con- 
gress may protect by all appropriate means in the ex- 
ercise of plenary police power. 


Furthermore the reciprocal duty of the States under 
the fourteenth amendment sustains the constitutionality 
of the anti-lynching bill. The fourteenth amendment is as 
much the law of the separate States as it is of the United 
States. The individual rights which it confers upon 
American citizens and guarantees are rights existing 
under the law of the land and hence are rights which 
are entitled to recognition and protection by the law and 
jurisprudence of the several States. 


By ratifying the fourteenth amendment the several 
States have bound themselves to perform and discharge 
the duty of affording to all persons within their respec- 
tive boundaries the equal protection of the laws, aud the 
Federal Government has guaranteed this performance. 
The duty to perform is a positive, affirmative duty of 
equal protection. Wherever this duty is not performed, 
regardless of the excuse, there is a breach by the State 
of the contract, and the obligation falls on the guarantor, 
the Federal Government, te assure performance and to 
redress whatever wrongs have been suffered by reason 
of the breach of the guaranty. In the case of private 
corporations it is well settled that where an obligation 
rests upon such tion as a positive duty in favor 
of third persons the failure of an officer or agent to dis- 
charge that duty is actionable, even though the failure 
may have been merely an incident of wrongful conduct 
on the part of the officer or agent for which the corpora- 
tion is in no way responsible as a principal. In other 
words, the rule is weil established that where misconduct 
or nonaction of an agent causes a breach cf the obliga- 
tion or contract of a principal, there the principal will be 
liable in an action, whether such misconduct or nonaction 
be willful, malicious, or merely negligent; and the form 
of the action, though undeniably in tort, is treated virtu- 
ally as an action in contract and governed by the same 

e of damages. 

The analogy seems obvious. If State or local officers 
—- one — regarded as acting outside of their 
employment or authority in not preventing a ing, 
nevertheless such aa may constitute ay Bok sar 
fault on the part of State to afford the equal pro- 
tection of the law.. inst such or default 
Congress is authorized by the fourteenth amendment to 
— all speconciete cate measures in — to vin- 

cate and protect its possessed American 
citizens under that amendment. Seth alee Con- 
gress is in no way an invasion of State rights but should 
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be welcomed by the States as an additional protection to 
fundamental privileges which they too are equally bound 
to guarantee. 

So, likewise, the constitutionality of the anti-lynching 
bill can be sustained under and by virtue of the power 
and duty of under the Federal Constitution to 
guarantee the republican form of government in the sev- 
eral States. 

The Pn to due process of law and the equal pro- 
tection of the laws are fundamental conceptions of jus- 
tice and inherent in the very idea of republican or free 
government. : 

Obviously the substitution of mob rule for free gov- 
ernment and the obstruction of the immutable rights of 
private citizens by mob violence, where the objective or 
consequence is the overthrow of due —— of law or 
the equal protection of the law is a violation of the right 
of the injured citizen to enjoy the advantage and privi- 
leges of a republican form of government. In the ex- 
ercise of the police power expressly conferred upon 

ss to preserve the republican form of government 
in the several States and to vindicate the right of the 
private citizens thereof to enjoy the protection of free 
government, Congress may enact all a riate remedial 
measures and = set up ak or the enforcement 
thereof by the Federal courts. Such police measures 
— obviously, be both preventative and remedial—may 
to prevent a destruction of constitutional rights by 
the substitution of mob rule for free government and “ 
provide remedies for wrongs suffered by reason of 
substitution. 

The provisions in the anti-lynching bill for penalizing 
the county where a | ing occurs by a sum to be fixed 
as liquidated is constitutional and thoroughly 
sustained by judicial authority. 

The policy of imposing liability upon a civil sub- 
division of government is familiar to the common law. 
A State may, in the exercise of its police power, impose 
absolute lia’ a a city to be collected by an in- 
jured individual. Tn the earliest ish statutes there 
are repeated instances of coinmunities being fined or 
mulcted in damages for robberies and assaults es 
in their midst, the theory being that the taxpayers would, 
‘ consequence, hold their local officials to greater vigi- 
ance. 

Moreover, under our theory of law, every citizen is, in 
a sense, a police officer; and certain rights and duties 
in the prevention of crime. The old posse comitatus which 
made every able-bodied citizen, over the age of 15, sub- 
ject to impressment by the sheriff to assist in preserving 
peace, and the power of a citizen to arrest for a felony 
on view without warrant, are illustrations of the inherent 
police authority of every citizen. In these modern da 
these duties have been delegated to hired officers of the 
law, but the underlying obligation still remains and can- 
not be violated. : 

Unless respect and reverence for our orderly institu- 
tions of constitutional pen are preserved in the 
minds of our people, end may quite conceivably be 
national dissolution. Judgment by mob and trial by fury 
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South Carolina against the lawlessness of a mob, the 
same sort of sentiment that has resulted in the gratifying 
decrease in the number of lynchings :n that State of 
recent years. 

But lest someone should conclude that the Senator 
from Colorado was correct in believing that the enact- 
ment of the section of the bill offered by him authorizing 
a suit against the county would result in decreasing 
lynching, I wish to quote some statistics w'th reference 
to the Stace of South Carolina before and after the 
adoption of the constitutional provision. 

In the Negro Year Book, published by the director of 
the department of research of Tuskegee Institute, it is 
stated that for the 1l-year period from 1885 to 1895, in- 
clusive, there were 1,897 lynchings in the United States, 
and 45 in the State of South Carolina. The constitution 
of South Carolina was adopted December 4, 1895. For 
the 11-year eee succeeding the adoption of that con- 
stitution, with its anti-lynching prevision, to wit, during 
the from 1896 to 1906, there were 1,206 lynchings 
in the United States, and 43 in South Carolina. There- 
fore, while there was.a marked decrease in the number 
of lynchings throughout the Nation, in South Carolina, 
where this anti-lynching provision had been written into 
the constitution, there was a reduction of only two in 
the number of lynchings in the 10. years succeeding its 
adoption as compared with the previous 10 years. 

From that I would judge that Senator Tillman was 
right in believing that it would not be an effective deter- 
rent insofar as the commission of this offense was con- 
cerned. 


I think it ought to appeal to a man’s, common sense, 
that when a mob of men willing to take human life, be- 
cause their reason for the time is dethroned by the com- 
mission of some crime which they believe so horrible as 
to demand instant punishment, get hold of the criminal 
and take him out into the woods, they will never be de- 
terred from committing murder by the fear that the 
county in which they live may at some future time be 
sued for $2,000 by the heirs of the man who is lynched. 
On the contrary, it is my belief that under those cir- 
cumstances, when a mob seeks to take the life of the 
rapist or the murderer, nothing will deter them except 
the assurance that the man they have in custody will re- 
ceive a speedy trial at the hands of the court and when 
they have confidence in the honest enforcement of law 
by their courts. Only when such confidence exists can 
we hope to deter the commission of this offense. 

Throughout the history of my own State I know of 
cases when not only sheriffs, but judges, have risked their 
lives in order to prevent lynchings. Never have I known 
of a case when the Governor of the State would not call 
out the militia, call upon armed forces, in order to pe 
serve order and to prevent a lynching. It can be done 
in that way. It can never be done by enacting a Federal 
statute to usurp the powers of the State, and to endeavor 
to frighten State officers with punishment by the United 
States courts. 


I would not undertake to discuss at length the question 
of the constitutionality of the proposed law. Neverthe- 
less, I cannot refrain from expressing this opinion. In 





JUNE-JULY 
1935 





Cc iw 





° 


order to visit punishment upon . murdercr or a rapist a 
mob is willing to violate law, to disregard all law. If 
the bill under discussion is unconstitutional, as I believe 
it to be, I would not want the of the United 
Siates to follow the spirit of the mob and to disregard 
the provisions of the Constitution of the United States 
in order to visit punishment up2n lynchers. 

The United States Supreme Court has so clearly con- 
strued the fourteenth amendment and has so forcefully 
indicated its opinion as to legislation which would seek to 
control and to punish the acts of an individual within a 
State that it seems to me there is hardly any room for 
doubt as to the unconstitutionality of the proposed 
measure.—E-stracts, see 9, p. 192. 


by Hon. Huge L. Black 
U. S. Senator, Alabama, Democrat 


% Senator Black maintains that the 
e of the‘bill would serve to increase lynching and 
be harmful to labor.: 


! ctaim that the Costigan-Wagner 
bill could well be designated a bill to increase lynching, 
a bill to suppress labor unions, a bill to punish and prose- 
cute sheriffs and peace officers who fail to perform satis- 
factorily the duties which owners and operators might 
claim they should perform in the case of a strike. I claim 
that it is not only a bill which would subject the sheriffs 
to prosecution in the Federal courts for neglect to protect 
persons from injury but it goes still further and would 
subject vor sheriff in this Nation to a penalty not in 
excess of 25 years if he failed to exercise that diligence 
which the coal operators, for instance, thought he should 
exercise in order to protect their property in case of strike. 

I do not claim that the Senator from Colorado and the 
Senator from New York intended to introduce a bill 
which would have that effect, but I assert that there never 
has been a self-respecting court in this Nation that could 
hold to the contrary of the views I have expressed with 
reference to this particular measure. I base that state- 
ment on the measure itself and on the report submitted 
by the Judiciary Committee, and particularly upon the 
brief in support of the report. 

Therefore I assert that if the bill should become a law, 
it would have an accentuating effect like unto tha* of the 
fourteenth amendment. There were many who believed 
that it was necessary to adopt the fourteenth amendment 
in order to protect colored citizens of the country from 
an infringement of their ri Some were honest and 
sincere in that belief. They beli 
would serve to effectuate such a purpose. 
if at that time it could have been known that over a period 
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will not pause at the hair line of any nice distinctions. 
Once proclaim that the bitterness of public indignation 
has justification for replacing the processes of law and 
of constitutional government with the violence of the 
lowest passions, and the whirlwind will speedily be the 
reaping from this sowing of the wind. 

Furthermore, there is national danger, particularly in 
these times, in causing large sections of our population to 
believe that they are outside the effective protection of 


government and in thus loosening their attachment to our - 


institutions. 


Lynching no longer can be said to be a matter purely 
of local or State concern. It has become a grave national 
merace, injurious to our country’s security, its institu- 
tions, and its sovereign influence both at home and 
abroad. Recent decisions by the Supreme Court have 
established that the Constitution is not a rigid thing, in- 
capable of adaptation to new conditions and dangers, 
and that it must, from time to time, be interpreted and 
applied as a living and feasible principle and theory of 
government, capable of protecting, through plenary police 
power, its own security and the security and moral and 
economic welfare of its citizens. It is true that new con- 
ditions cannot create new constitutional powers, but new 
conditions may, through interpretation in the light of 
new necessities, bring into being new exercises of in- 
herent powers.—E-xtracts, see 8, p. 192. 


A 


by Henry L. Mencken 
Editor, Essayist and Critic 


* Mr. Mencken urges the passage of 
the bill as an earnest effort to stop lynching, leaving to 
the courts the decision on its constitutionality. 


Tue — before Congress is the 


simple one of providing legislative measures to execute 
the fourteenth amendment. 

It is too manifest io need argument that every lynching 
deprives its victim of his life without due process of law, 
and denies him an equal protection of the law. The 
states are charged with punishing all such invasions 
as the common rights of the citizens, but some of them 
have failed in their effort to do so, and others have not 
honestly tried. Meanwhile, lynchings continue, and 
though they do not increase in number, they show some 
tendency to increase in savagery. 

To large numbers of American citizens life in certain 
parts of the country becomes i ly hazardous. 
may be seized on any pretext, however flimsy, and put to 
death with horrible tortures. 


it must make every 
or it must suffer the 


scorn and contempt of Christendom. That Congress has 
aspired to adopt necessary legislation seems to be 

by all lawyers, though they differ somewhat as to the 
wisdom and the constitutionality of the bill now before 
the Senate. On this point I can offer no opinion, but I 
hope I may at least suggest that the best plan will be to 
make a beginning by enacting that bill and then waiting 
for the proper courts to advise it. If defects are 
found in it, however, whether legal or practical, Let 
may be remedied. But nothing can be accompli 

an actual experiment is undertaken. Even if the worst 
comes to the worst and we find that preventing lynching 
is actually impossible, that discovery will at least be 
I know of no civilized man who is in favor of lynch- 
.. There are differences of opinion as to whether this 
ill will achieve the end that it seeks. 

There has been some discussion as to whether the pro- 
vision levying a fine on the community would work. I 
am not to argue that that as it stands is com- 

tely defendabie. My opinion is that that provision as 
it stands probably offers a ground for argument against 
the bill that might be disposed of by leaving out the 
provision, which does not seem to be necessary at all. 

The chief virtue of this bill, as I see it, is that it does 
not try to set up I ing as a new crime and i 
new penalties for it.. It presumes lynching is murder, 
which is preci what it is, and it punishes it as such. 
The only new crime it sets up is the crime of conniving 
at lynching. That is probably not sufficiently covered by 
our existing law, and that part of the bill needs no 
defense. ¢ part that provides for penalties, as I have 
said, on the town, is at least controversial. There are 
peony cases in which the heaviest burden would 
fall on the most innocen epee, Oe tempera ioe vel 
to do, and educated people are very sel in favor of 
lynching. They may find it impossible for various rea- 
sons to protest against it, but I have never heard of many 
of them being in favor of it. 


At the time of the ing in Maryland the decent 
people of the Eastern re were against it. They could 
do nothing, because after all, they had to live there. They 
needed help from outside their own area. The Governor 
of Maryland at the time tried to give them that help, but 
it turned out under our constitutional laws in Maryland 
it was impossible to make that aid efficacious. 


My impression is that the decent people of the State 
of Maryland in the — 
of the lynching, and one o 
is the vote that Governor Ritchie got 
election, although there was a very violent feeling against 
him immediately after the lynching. 
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of 10 years, out of 529 cases coming under the amend- 
ment, 509 would have been decided in a way to protect 
vested interests in their predatory special privileges in this 
Nation, the amendment would not have had easy sailing, 
even at that time. 


The Costigan-Wagner bill is a lineal descendant of 
the measures which were enacted as laws in this country 
and about which the great historian Claude G. Bowers 
has written that magnificent book entitled “The Tragic 
Era.” 

There is nothing new in the proposal except that today, 
to him who will read it, it is plain that it goes much 
further than its proponents in earlier days ever intended 
it should go, and that it is bodily placing in the Federai 
courts of the Nation, in courts presided over by men 
appointed for life, the unquestioned right and privilege 
of penalizing every sheriff, every peace officer, every 
judge, and even every governor of every State, if he 
fails, forsooth, to be as diligent as the owners think he 
should be in protecting the property of those whose em- 
ployees are out on strike. 

I deny that this is an “anti-lynching” bill. The public, 
the great body of the citizens of the country, have been 
led to believe that we have in this bill a simple measure 
against lynching. I assert that if the bill should become 
a law not only would it affect the so-called “14 lynchings” 
which occurred in the country in 1934, but 1 assert that 
in the first year of its operation there would fall under 
the terms of the proposed law more than a thousand 
cases arising all over the Nation which would not even 
remotely in any sense of the word touch a lynching. 


Let us suppose, as has frequently happened, that a strike 
has occurred. An individual miner or trainman— I 
have tried both of them on such charges—may be charged 
with injuring a strikebreaker. It is charged that three of 
them were present. Suppose a prosecuting attorney should 
decide the man was not guilty. Would he dare to tell the 
jury so? He would not. Would that prosecuting attorney 
dare to rise from his chair and tell the jury, “I believe 
that the killing of this miner was justified”? He would 
not. Why would he not? Because he would know that 
his Government, the Government of the United States, 
a democracy, had passed a law which subjected the prose- 
cuting attorney to 5 years’ imprisonment, and to have the 
stigma of felony put upon his brow if he neglected to do 
everything he could to convict that man. 


Let all who desire secure any political advantage 
may think is theirs from attempting to force such a bi 
upon the American people. If it should pass, time will 
tell wht. was right. I state that there is no class in America 
which would be more injured by this bill than those who 
belong to the colored race, whose wages have frequently 
been so low as to be a crime against civilization and 
against decency, and whose wages have been raised more 
by organization of men than by any other method, and, 
practically, that has been the only method by which their 
wages have been raised, until the present administration 
began to secure the enactment of jts legislative program. 

I realize that someone may say, “Well, there has been 
some kind of a recommendation of this bill by organized 
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labor.” That is wholly immaterial. I make the assertion 
that if this bill should become a law, within 2 years from 
the date it was signed and went into operation there would 
be the greatest change in the position of organized labor 
this country has ever known in a like period of time, 
because this law would crucify iat 19 labor, and the 
man in the ranks would know what was the matter. 


I do not yield to airy man on this floor in my loyalty 
to the ideas of good working conditions for the people 
of this country, white or black, or any other type. I yield 
to none in the desire to see that they receive an honest 
compensation for an honest day’s work. If I had my way 
about it, I would make-the minimum wages higher than 
they now are. I yield to none im my desire to see that they 
have good working conditions as to hours and the condi- 
tions in which they toil. But I state that nothing could be 
more absurd or more ridiculous than for people to come 
here at one session of Congress and fight and become 
elated over a victory which prevents the issuance of in- 
a by Federal courts against strikers, and at the 

next session of Congress come and offer and pass 
‘ ef which makes a mob of any three or four strikers 4 
gather together, as a consequence of whose actions some- 
body is injured or killed. 

It is interésting to note the theory upon which the 
right to impose a on a county is based. Several 
years ago, in reading y’s History of England, I 
found the beginning of the idea of imposing a oy 
upon a county. It came into England from Denmark. 
The idea at that time was that when the hue and cry was 
raised every citizen had to respond and make an arrest. 
There were few sheriffs and few officers charged with 
the duty of apprehending criminals. 

When the Normans conquered England, it was found, 
as had always been.the case, that there was great an- 

ism between the Normans and the Saxons and the 
original natives of England. The result was that there 
were a great many Normans who were found murdered 
from time to time, and since they were in control of the 
country in those days, which some of us might now call 
primitive, a law was enacted which imposed a fine upon 
each hundred, the hundred being somewhat similar to the 
present township. The theory was that those citizens 
must apprehend the criminal. 


That law did not work very satisfactorily, because it 
was found that in the poor hundreds usually 1 man or 2 
men had to pay the entire penalty, men who had nothing 
whatever to do with the affair, and knew nothing about 
it until after it had occurred. Since the law provided that 
the penalty must be imposed when ow me of French 
descent was found murdered, the was that the 
bodies were mutilated, and it became impossible to deter- 
mine, from the dead body, whether it was that of a 
Frenchman, a Norman, a Saxon, or a native ishman. 
So that law was amended and there was used prima 
facie clause which we have in the pending measure, and 
it was provided that if any dead body was found it should 


be presumed to be that of a man of French descent. 
Before very long it was found that did not work, some 
of the books stating that an individual would simply 
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by Prof. Charles H. Houston 
Dean, Howard University Law School 


* Prof. Houston argues that Federal 
action is necessary to ee and that only specific 
anti-lynching legislation guarantee Federal action. 


lr has been my experience, and : 


think the experience of many people, that when Congress 
finds it has a moral responsibility for some grave ques- 
tion causing a public emergency, it usually finds ways 
and means within which at least to attempt a solution. 
I refer for illustration to three acts. There is the Mann 
Act, covering the white slave traffic, of June 25, 1910, 
when the. question of morality, sexual morality, was 
thought to be a public emergency. 


I refer again for illustration to the National Motor 
Vehicle Traffic Act of November 29, 1919, in which the 
interstate transportation of stolen cars was thought to 
create a public emergency. 


I refer also for illustration to the Lindbergh law of 
June 22, 1932, when interstate kidnapping was thought 
to be a national emergency. 


And not only on the question of legislation, but also 
on the question of law enforcement, we find that al- 
though there may be no express means available within 
which to strike directly at a particular emergency, 
even the law enforcement officers are able to find some 
ways and means to cope with an emergency when th 
really recognize and feel it. As an illustration of that 
refer to the conviction ef Al Capone. When they could 
not get him for murder and other crimes, they got him 
for a conviction for violation of an income tax. 


So I say directly, that the failure of the Congress of 
the United States to pass an anti-lynching law is itself a 
reflection that the Congress has not felt a sufficient moral 
responsibility for the crime of lynching and its attendant 
evils and has not felt th. lynching was a sufficient public 
emergency for Federal ‘vyislation. 

Now, some have argued that there may be some ques- 
tion of the constitutionality of this Federal anti-! 
law. Abler lawyers than I have discussed and supported 
the constitutionality of the measure. The point that I 
am making is this, that the Congress in the last analysis 
under our constitutional system does not determine the 
constitutionality or unconstitutionality of legislation. Ry 
our system of government we have decided that that 
should be determined by the courts. And I call attention 
to the fact that where Congress Las thought the public 
emergency to be sufficiently acute, has gone 
ahead with legislation and left it up to the courts as to 
whether this legislation is or is not cnnetiiarieul 

That leads me to two questions. 


The first question is whether the Federal Government 
will act without specific anti-lynching legislation, and the 
second question is whether there is a Federal 
On the question whether the Federal Government act 
without specific anti-lynching legislation, I should like to 
review just briefly, two or three cases. 


In August 1933, we had the Tuscaloosa, Alabama, 
cases, where the were taken from the jail in Tus- 
caloosa by the sheriff up to Ses mo ostensibly for 
safekeeping. They were intercepted b 7 a on ie after 
they crossed the county line. A brie resented to 
the Attorney General, asking for at least an peemibation, 
and if the facts warranted it, a prosecution under the old 
Civil Rights Night Riders Act, which prohibited men 
going in ise on the public highway in groups to 
prevent persons from the exercise and enjoyment of their 
civil rights. We maintained that the lynching of a man 
to prevent him from coming to trial was a violation of 
his civic rights. However, the Attorney General decided 
they had no jurisdiction to prosecute. 


Later, in 1934, we had an amendment to the Lind- 
bergh law. The original Lindbergh law was passed on 
June 22, 1932. And that was properly as an ex- 
pression of public indignation against the crime of kid- 

napping. That law provided that where a person was 
held for ransom or reward and there was an interstate 
kidnapping, the Federal Government should have juris- 
diction and it should be a Federal crime. However, the 
a General and s did not feel that this 

w sufficiently met the a emergency. So an amend- 
aoa was introduced in the last Congress to broaden the 
Federal crime by the introduction of the words “when 
a person is held for ransom or reward, or otherwise.” 
It is significant to note that in the committee reports 
two things show up. 

First, in the report from the House Committee on the 
judiciary by Mr. Sumners of Texas, chairman of the 
Committee, speaking for the committee, said that the 
committee of the House reported it favorably to the 
House with amendments, with the recommendation that 
the bill as arnended pass. And he ed the intro- 
duction of the words “or otherwise” for the purpose of 
broadening the basis of Federai jurisdiction. When the 
matter came before the Senate Committee on the 
eager | the Committee asked the Att General for 

an opinion, The Attorney General said that, “This 
amendment adds the word ‘otherwise’ ms so that the act 
as amended reads: 


“ ‘Whoever shall knowingly transport any person who 
shall have been unlawfully eo and held for ransom 
or reward or otherwise upon conviction be 
punished’ ”, and then he said, othe object of the addition 
of the word ‘otherwise’ is to extend the jurisdiction of 
this act to persons who have been ki and held, 
not only for reward”, but here are the important words, 
“But for any other reason.” 

On October 4, 1934, near Darien, Ga., the house of 
one Curtis James was broken into. James was shot and 
abducted by the mob. It was presumed that he had been 
killed, but in spite of an intensive search made for his 
body it was not found. 

On October 15 the National es for the Ad- 
vancement of Colored bes 29 wrote to the Department 
of of J Saeeaet an eee adbuctors of James could 

Sean Law. Now, it is 
Darien, Ga., is very near the 
Pro continued om page 190 
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disappear, and nobody could be found. So the law was 
repealed. One of the great writers on law says that since 
those primitive times—he uses that term—a more equit- 
able system of imposing punishment has been adopted, 
and that an effort has been made to punish those who 
commit the crime rather than to punish the innocent, 

In the pending bill we find that a fine is to be imposed 
upon a county, and if the county is unable to pay, those 
who claim to be injured can levy on the courthouse or 
jail—and the hospital, I assume. They probably would 
take them all. If there happened to be a county hospital, 
of course, it would be far more important to have the 
judgment paid than to operate a hospi‘al for the benefit 
of the sick and the needy! It would be far more importart 
to have the judgment paid than to keep the doors of the 
courthouse open! Everything sinks into insignificance 
in the minds of those who have brought before the Con- 
gress a bill which is the lineal descendent of those perni- 
cious measures which cursed the very people they were 
intended to benefit after the War between the States. 
They were a curse alike to those against whom they were 
directed and those for whose alleged benefit they were 
passed.— Extracts, see 9, p. 192. 


by Hon. Hatton W. Sumners 


U. S. Representative, Texas, Democrat 


* Mr. Sumners predicts that the pas- 
sage of the bill will lessen the sense of responsibility of 
local officials and result in more lynchings. 


| BELIEVE that practically everybod 

in this country would like to see lynching suppressed. 
There is a very fundamental difference among people 
who have studied the matter as to how best to proceed. 

Lynching is called an American institution. Of course, 
that is not e true, but we certainly have been ad- 
dicted to the habit in this country. {1 am much inclined 
to believe that the numbers of lynchings which have 
taken place is due somewhat to the peculiarity of our 
representative form of government in this country and its 
growth as a government. It differs from what was the 
situation in most countries. In this country we saw popu- 
lation preceding hp es all the way from the eastern 
seaboard to the Pacific Ocean. In most other great migra- 
tions government has gone with the people, because it was 
necessary that they should move in considerable numbers 
and organized in order to drive out or the in- 
habitants found there. In this country, due to the scarcity “ 
of inhabitants, their ee in arms, = so forth, that 
was not necessary. en those groups of people moving 
westward got far beyond established government, -home- 
made governments sprung up. I do not believe that any- 
body who has ever written about our American system 
of ;overnment has given attention to that very interesting 
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and at least temporarily important part of our govern- 
mental development. ere were no sheriffs, no legis- 
latures. but an effective sort of democracy“sprung up 
in these communities. They protected life and property, 
at least in a way, and ie those sections of the coun- 
try, where there was no organized government, very 
safe sections in which to live. 


During that period, of development what are known 
as lynchings grew up as a sort of judgment executed by 
the people of the community. When I was as 
attorney in Texas oe time ago that government whi 
I have just mentioned, and which was established in 
Texas before the government was established whose 
laws it was my duty to enforce, was giving way. In 
some respects it had not yet entirely disappeared though 
it is about e. I know that a man of self-respect 
would have ashamed to have litigated a matter of 
violence done to his person or to his family when I first 
went to Texas. There are some very interesting things 
about that government which might be told, but of 
course we cannot go into details. I merely mention that 
in passing to direct attention to that peculiar part of our 
governmental history which is associated in a definite 
sense with lynching in this country. 


I think another reason for lynching in this country 
has been that when our ancestors came to this country 
many of them were fugitives from governmental op- 
pression. We were so anxious to protect an individual 
against the crimes of governmerit that we failed prop- 
erly to protect the individual against the crimes of other 
individuals. The criminal has too t advantage under 
our procedure. With us lynchings in proportion to popu- 
lation is greater in the rural communities where the 
police power does not extend. In these communities the 
people afford for themselves practically all the police 
protection they have. 

If the power of these home-made governments could 
have continued in the hands of the pioneers who were 
instinctively just and courageous, there would not have 
been so much trouble about it, perhaps. But they have 
given way, and the hoodlum has entered into the situa- 
tion. That makes it doubly necessary that the people of 
America shall turn their faces against lynching. 


I do not want to be understood as taking the position 
of defending ing ever in this country, but I make 
a statement of facts. There is usually an explanation 
for everything, and I think that is in part an explanation 
for lynchings in this country. 

I know that in m- section of the country I have 
watched the changing sentiment as the pioneer has dis- 
appeared from control and police protection has im- 


See ee eee 
three people. It was sought to up public opinion 
against the sheriff, but the people stood by him. ic 
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Florida State line. On October 20 the Department re- 
plied : 

“There is nothing to indicate that he was held, kid- 
napped, and transported in interstate commerce and was 
held for ransom, reward, or otherwise. In the absence 
of these facts establishing these elements it would seem 
that the matter would be one entirely for the authorities 
of the State of Georgia.” 


I call attention to the next fact, and that is that the, ~ 


Lindbergh Law creates a presumption where the person 
kidnapped has not been returned within 7 days that there 
has been an interstate transportation, but the Attorney 
General deliberately passed over that fact and stated the 
burden of proof was on the National Association to es- 
tablish that there was an interstate kidnapping. 


On October 26, 1934, Claude Neal was kidnapped from 
the jail in Brewton, Ala., transported by mob across the 
interstate line into Florida, and there lynched near Mari- 
anna, Fla. And the National Association felt, “Now, 
here we have a case absolutely made to order for the 
Department of Justice, in which do not have to rely 
upon the presumption, in which the National Association 
can even meet the Department of Just.ce’s contention and 
establish an interstate kidnapping.” And since the De- 
partment of Justice in the Curtis James case took cogniz- 
ance of the words “or otherwise” and said there was 
nothing to indicate that Curtis James had been kidnapped 
and held for ransom, reward, or otherwise, that here 
where the National Association could establish that 
Claude Neal had been kidnapped, taken across the State 
line, held for murder, with the public invited to the execu- 
tion, that this was a case where the Attorney General 
had the letter of the law and the spirit as well on his 
side. But before the National Association could even 
get a letter to the Attorney Generai the Department of 
Justice had come out in print and stated that it had no 
jurisdiction. And in doing so, of course, it was obliged 
to repudiate its report to the Senate Judiciary Committee. 
It was likewise obliged to repudiate its letter of October 
20, 1934, to the National Association in the Curtis 
James case. 

I think this establishes beyond any question that the 
only way we are going to get Federal action is by specific 
anti-lynching legislation. 

And now I want to go to the question as to whether 
there is a public emergency. As I see this process we 
have 12 million ing adjusted into the common 
life of 108 million other people. And when 12 million 
people are to be integrated into the common life of an- 
other 108 million as a minority, there is going to be 
some friction, of course, there are going to be some 
lives lost, and of course there is going to be some suf- 
fering. So that from the standpoint of the individual 
we are not ing an argument. 

But what do we find that lynching has represented? 
oo stant eal the direct means o ene 
ich certain ic consequences have attem: 

to be achieved. 

May I call attention to two things? The first one is 
this, that in the Claude Neal lynching the investigator 
finds that the lynching itself is merely a manifestation 


that “beneath the volcanic eruption lay the pressing prob- 
lem of jobs and economic security. This | ing was 
merely a surface eruption. The i two ob- 
st cps a intimidate oe oe the oo em- 
ployers of Negro labor, and secondly, to scare and ‘er- 
fetak the Negroes so that they wold leave the country 
and their jobs could be taken over by white men.” 

If what I have said is true, (and I do not want it 
thought iat I am of the opinion that all the causes of 
lyncitings are economic, but certainly one of the acute 
bases, one of the bases of lynching right now is eco- 
nomic’), then we must look to the question as to whether 
there is the economic crisis in the South which is going 
to make and require a mass adjustment of the popula- 
tion. 

The traditional economy of the South is based upon 
agriculture, cotton, Negroes, and mules, and because cot- 
ton has responded as one of the last crops to mechanize 
production it has been necessary for the South to have 
available an almost unlimited supply of cheap Negro 
labor, especially for cotton picking. Now with the cot- 
ton-reduction p this cheap supply of labor has 
been thrown out of work. And right recently down in 
Arkansas there was a trial by the State of Arkansas of 
Ward Rogers. He was tried on account of his activities 
in connection with the unionization of share-croppers. 
An investigator sent down by the Agricultural Adjust- 
ment Administration to the northeast counties of Arkan- 
sas, stated that conditions were as bad there as they were 
in war-torn ium, with cabins to the winter 
winds, and wholesale evictions in p , and families 
with all their belongings out on the roads, with absolutely 
no place to turn. Now, if that is the condition which is 
produced by the cotton-reduction program, if it means 
an uprooting of this large section of the population, you 
are then facing a public emergency which, unless it is 
going to be regulated, unless it is going to be solved by 
lawful processes, is going to be attempted to be adjusted 
by lynchings and other forms of sporadic outbreaks. 

If social adjustments down South, if economic adjust- 
ments down South in spite of the feeling of the decent 
southern people, if the policy and the instrument for 
solving these adjustments is lynching, and if 
feels that lynching is a crime, and if it feels that lynching 
leads to anarchy, such as occurred at Shelbyvilie, Tenn., 
when the mob burned the court house, then I say that 
we have a public emergency such as this country has 
never been faced with. 

The evictions in Arkansas were caused by two things: 
(1) The cotton-reduction program, and (2) the ever-in- 
creasing unionization of share-croppers to demand from 
the planters their share in the benefits under the A.A.A. 

Now, you have the «-ver-increasing unioniza- 
tion of the rs, and the laborers, organizing 
against the planters. That is bound to bring on this very 
sort of tragedy, unless both sides know in advance that 
lynching is going to be dealt with, not simply by the 
States, as the States do nothing, but by the Federal Gov- 
ernment.—E-ztracts, see 5, p. 192. 

Pro continued on page 192 
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I have been very much interested to observe in Con- found from statistics that under the responsibility of the 
gressional Committee hearings testimony, particularly States there has been a rather rapid diminution of lynch- 
with reference to the change in the attitude and the ings in America. , 
sentiment of the people of the South against lynching. Furthermore, in that connection, if I may make this 
A good deai of weight seems to have been given to that brief observation, whenever legislators who are interested 
testimony. I can testify to that change and I do not want in bringing about a given result discover that Pp 
anything done to interrupt its development. That is why is being made by the le under the sense eT laed 
I am opposing this bill. responsibility, particularly in view of some of the ex- 
We come, then, to the practical proposition. We have periences we have had in the shifting from State to Fed- 
had some experience in what resulis when we turn re- eral Government of responsibility, they do not do a 
sponsibility over to the Federal Government. Coordinate serviceable thire to those whom they would protect 
responsibility between the Federal Government and the when they do that sort of thing which is proposel by this 
States does not seem to work. It is my deliberate judg- bill. 
ment, coming from a section of the country where this I speak in all oy and I speak as a man from the 
crime has heen all too prevalent, that nothing could de- South when I say that I know in my time there has been 
ter the growth of sentiment in the Southern States, of a tremendous development of sentiment in the South 
the sense of local responsibility more than to have Uncle among the people there against lynching. They feel it is 
Sam, the Federal Government, enact such a law as this. their job to stop this thing that has been a disgrace to 
What would such a law as this do? that section of the country. I believe every State is 
First, among the people who fee! it their responsibility making very substantial progress in this respect. We 
and who have been arousing sentiment in that section of have had this flare-up recently. There have been a lot 
the country, if we are to judge by our past experience, of pretty bad crimes committed. The people are dis- 
such as came with the eighteenth amendment, the ten- posed to take direct action, and I am not sure that the 
dency would be for them to cease to feel the exclusive spirit of the people is not a bit rebellious right this 
and sole responsibility. They will take the attitude of, minute. 
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“Oh, let Uncle Sam do it.” That is my judgment. I say to the friends of the legislation that they do a 
Then, to have a Federal marshal go into a comraunity serious thing when they do anything that would tend to 
and undertake to make effective the provisions of such a lessen the sense of absolute responsibility among the peo- 
bill as this, I believe would bestir a resentment which ple of the communities or the States who, in the very 
would reflect itself in the jury box when you finally | nature of things, are the only dependable defenders of 
had to come to try those people before a jury in any the person who is in danger of violence at the hands 
of the communities in that section of the country. There of amob. The Federal marshal is too far away and the 
cannot be any doubt about it, in my opinion. That is my Federal court is too far a The thing would happen 
frank and candid judgment. ‘ before ever they got into picture. If this Federal 


We have a Government, a part of the powers of which intervention takes place this sense of local responsibility if 
are lodged in the States “a a part Fs the powers of would be reduced with a nonsustaining, nonconsenting at- 
which are lodged in the Federal erganization. In the eee blic opinion. — pea gate oes by the 

beginning it was recognized that there are some things . oun ernment, op . Pome ane : nae 

which the States can do better than the Federal! organi- ee h ay sete 7 so oe 

zation. Included within those things was the exercise {tose Whom its sponsors seck to protect. —Estvacts, see ) 
of the police power of government, the protection of the » p. 192. 
citizens of the country. ““he plan has made the public 

officials in the final analysis answerable to the people of WwW 

the States. It seems not to have been contemplated in 

the scheme, eves a moines Fe ig fourteenth amend- 

ment, that we had establi a Federal rdianshi 

— ~ States and subjected State ofecetd and po by Hon. John H. Bankhead 
of the Ststes to correction and punishment by those of 

us who happen to sit in Congress or those of us who U. S. Senator, Alabama, Democrat 
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: happen to sit in appointive places on the Federal bench. é aa : ; 
; I believe ‘that is the fundamental notion that has ; %& Senator Bankhead voices opposition 

a guided the courts in the decisions. to placing the Federal Government in control of local 

: 8 go further. Even if that were not true insofar as police laws, . 
: scheme of constitutional arrangement is concerned, ‘ : le 
g in the long run it would prove to be the best sort of = .. TERS of the Costigan-W: . 

y government. I believe, as fully as I believe anything in bill talk about lynching as““a national menace”! It is 

\t the world, that in the very nature of things, mob violence absurd. Any lynching, of course, is unfortunate. t 


being a thing that springs up almost instantly in a com- In my own home county, in Alabama, in the period of 
fuuntty, these casi be wo sate gaipiebinain (ancl ak ciel mentite: Lani aa whe. eepeminat tare bat 
to the person in danger other than the of the occurred only one lynching; and the man lynched was not 
community where the situation develops. It will be Cow continued on page 192 We 
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by Walter White 


Secretary, National Association for Advancement 
of Colored People 


* Mr. White predicts there will de 


enacted. 


no cessation of lynchings until Federal legislation is 


Tuene are three sources of opposi- 
tion to the Costigan-Wagner bill. One of them, of course, 
is the opposition of the lynchers themselves, who do not 
want this American folkway interfered with. want 
to continue lynching with impuni ye f and without fear of 
any punishment. is a part of not only the question 
of law enforcement, but the whole economic and political 
situation, 

In many of the states, where most of the lynchings 
take place, Negro citizens are disfranchised in flagrant 
violation of the Federal Constitution. As a result, the 
law-enforcement officials in those states, and those charged 
with the duties of preventing lynchings and 
law is upheld, feel th have no responsibility to Tha 
citizens, who are voteless in most of these states, and 
prefer to yield to the pressure and to the threats of the 
mobs themselves. 


Then there are those, some of whom are sincere, I 
believe, who feel that no adequate legislation can be 
— the which would be constitutional, 
ut we feel that a great many of those persons who Poas 


up the constitutional issue, are oxinatle concerned 
masking motives for opposition to this i egislation, which 
are considerably less worthy hanast Of concern of dan- 
ger in the constitutionality of the anti-lynching bill. 

And, finally, there are those who are the other extreme 
of the political thought, some of whom are objecting to 
this bill because they claim it would be used against labor 
in industrial disputes. I wish that those persons who 
oppose the bill’s would take the trouble to read 
the bill, because will see it applies only to instances 
where persons are injured, or killed, when those persons 
are taken from the custody of the peace officers, or are 
suspected, or are charged with or convicted of the com- 
mission of a crime, which would clearly exclude it from 
being used in industrial disputes. 

Finally, I do believe it is evident beyond any question, 
if you only look at the record of lynchings, oe 15 which 
occurred since the Seventy-third Congress adjourned, 
having failed to take action on the Costigan-Wagner bill, 
is absolute proof of the fact that there will be no cessa- 
oti, lynchings until Congress enacts such legislation 


peonte ony lynching is a cause, and some say it 

aoa Ie my conviction iis both It is the 

effect of " aibediiesintind of economical, political, and 

social conditions. But it is also a cause. It keeps alive, 

perpetuates, and extends racial hatred and racial bitter- 

ness, which prevents a solemn and i and sober 

t in dealing with the problems which are common 

to all citizens of the United States, white and all alike —- 
Extracts, see 5, p. 192. 
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a negro, but a white man. In many counties in my State 
there has never been a lynching in their whole history; 
the Senate and t teat doctors of fa Congiagiore 

ie te and tell the wor e ional 
Record and the news services, “Oh, we have a situation 
that is so horrible, so menacing, so distressing that we 
must strain the Constitution of the United States”—and 
they are bound to know they are straining it—“‘and ex- 
tend it into fields it has never before sought to cover in 
order to deal with a terrible, disgraceful, menacing con- 
dition of lynching and mobbing.” 


“I say there ought to be potent supporting facts of 
qversiiiadan force and convincing power to show that 
there is a menace to our institutions, to a group of our 
people, before we undertake to confer local police power 
upon the Federal courts of the country. 

The ne ave eoncareigenaee to — et ts: 
participants in lyn can into the ec: 
courts they will be penta. Why take them to the Fed- 
eral courts? We have local men presiding over the Fed- 
eral courts in our section. We have the same of 
citizens serving upon the grand juries in the Federal 
courts that serve upon the juries in the local 
courts. We have the same type of trial jurors in the 
Federal courts that. we have in our local courts. The 
Senator from Colorado, however, seems to have the idea 
that there is such a dread of a Federal judge, of a Fed- 
eral court, constituted of our locai people, that if Uncle 
Sam’s name is put on it that is going to alarm and 
frighten everybody out of doing things that otherwise 
might be done. 

So far as the actual effects of trials is concerned, I 
should have no serious objection to a Federal court trial; 
but I do denounce any effort to break down our dual 
system of government, our local courts. I do denounce 
any — to jerk citizens up and haul them away 
two or three or four hundred miles to the seat of some 
Federal court, as must be done in many States of the 
Union, with their broad areas, under the program _ 
sored here by the Senator from Colorado; and I do 
object, to any program which seeks to place the Federal 
Government directly in control of the enforcement of 
a. police laws within our States.—Extra. ts, see 5, >. 
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